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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
JOHN J. CRUZ, No. 21-35912
Plaintiff-Appellee,
D.C.No. 2:20-

V. cv-00250-SAB
CITY OF SPOKANE;
WASHINGTON STATE CRIMINAL
JUSTICE TRAINING ORDER
COMMISSION, a state commission,; CERTIFYING
RICK BOWEN, Commander of the QUESTION TO
Washington State Criminal Justice THE
Training Commission Basic Law WASHINGTON
Enforcement Academy; JOHN SUPREME
EVERLY, Police Officer at the COURT

Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
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Criminal Justice Training Commission
Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
SUE RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission;
Defendants-Appellants,

and

FERRY COUNTY; CITY OF
REPUBLIC, a municipal corporation;
RAY MAYCUMBER, Ferry County
Sheriff; AMY ROOKER, Ferry
County Chief Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at the
Ferry County Sheriff’s Office,
Defendants.

Filed April 28, 2023

Before: Jacqueline H. Nguyen and Andrew D. Hurwitz,
Circuit Judges, and Dean D. Pregerson, " District Judge.

* The Honorable Dean D. Pregerson, United States District Judge for the
Central District of California, sitting by designation.
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SUMMARY **

Civil Rights/Washington Law

In an action alleging, in part, wrongful discharge, the
panel certified the following question to the Washington
Supreme Court:

What is the scope of immunity provided by
RCW 43.101.390? Specifically, does the
provision grant immunity for intentional torts
committed in the course of administering the
Basic Law Enforcement Academy?

COUNSEL

Heidi S. Holland (argued) and Taylor Hennessey, Assistant
Attorneys General; Robert W. Ferguson, Attorney General
of Washington; Office of the Washington Attorney General,
Spokane, Washington; for Defendants-Appellants.

Nathan J. Arnold (argued) and Emanuel F. Jacobowitz,
Arnold & Jacobowitz PLLC, Redmond, Washington, for
Plaintiff-Appellee.

** This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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ORDER

The Washington State Criminal Justice Training
Commission (“CJTC”), the City of Spokane, Sue Rahr, Rick
Bowen, John Everly, Art Dollard, Jake Jensen, and Todd
Belitz (collectively, the “CJTC Defendants”) moved for
summary judgment in the district court on John Cruz’s state
law claims, asserting that they are entitled to statutory
immunity under Wash. Rev. Code (“RCW?”) 43.101.390(1).
The district court denied summary judgment, and the CJTC
Defendants appealed. = Whether summary judgment is
warranted turns on an unresolved and important issue of
Washington law—the scope of immunity provided by RCW
43.101.390. Specifically, (a) does the provision grant
immunity for even intentional torts, and (b) can acts
committed with unlawful intent qualify as “official acts
performed in the course of ... duties”? RCW
43.101.390(1).  We respectfully ask the Washington
Supreme Court to exercise its discretion to decide the
certified question set forth below.

I. Factual Background

Cruz began working as a police officer for the City of
Republic, Washington, on September 1, 2016. He identifies
as Hispanic and alleges that his colleagues and supervisors,
including Deputy Austin Hershaw, frequently subjected him
to racist remarks.!

In January 2017, Cruz allegedly heard from a Ferry
County dispatcher that Hershaw engaged in sexual activity

! Because the CJTC Defendants filed their motion for partial summary
judgment before the completion of discovery, many of their arguments
were based on factual allegations in the operative pleading.
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with a woman named Randi Torchesky in the back of his
patrol car while on duty and in uniform in July 2016. Cruz
alleges that he reported this misconduct to Detective Rainer,
Hershaw’s close friend. Both Hershaw and Torchesky
denied the incident, and the sheriff referred the investigation
to the Washington State Patrol. Cruz alleges that Hershaw
“was furious” at him for reporting the alleged sexual
misconduct.

Later in January 2017, shortly before Cruz began
mandatory training at the Basic Law Enforcement Academy
(the “Academy”), Hershaw allegedly visited the Academy to
pick up targets for a firearms training. Cruz believes that,
during this visit, Hershaw complained to Assistant
Commander John Everly and Officer Art Dollard about
Cruz’s “false allegations™ against him and asked them to
treat Cruz harshly in retaliation. Cruz states that Rainer also
contacted staff and instructors at the Academy requesting
that they treat Cruz harshly.

Cruz alleges that after he arrived at the Academy in
February 2017, Dollard and Everly consistently subjected
him to unfair treatment. For example, they allegedly:

e falsely accused him of lying on multiple occasions;

e assaulted him with pepper spray in the guise of
training—>by spraying him more harshly than other
cadets—when administering the pepper spray
certification exercise;

e cited him for issues that were not raised against other
similarly situated cadets, including some conduct
that violated no Academy rules;

e attempted to publicly embarrass him regarding his
personal affairs; and
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e deliberately separated him from another Hispanic
recruit with whom he spoke Spanish and had
developed a close friendship.

During training, Cruz’s young daughter and his long-
term girlfriend occasionally stayed with him overnight,
including on some weekdays, a practice he claims was
allowed for other current and former cadets. In May 2017,
three weeks before graduation, Everly questioned Cruz
about his daughter’s overnight stays. Cruz alleges that he
had Officer David Daddatto’s permission, but Daddatto did
not recall any specific conversations with Cruz about
overnight guests. Daddatto had apparently informed other
cadets that guests were only permitted on weekends. Cruz
alleges that he was never informed that weekday stays were
not permitted, and, in any event, such stays violated no rule
or policy. Nonetheless, Everly concluded that Cruz had lied
about receiving permission to host guests and thus dismissed
Cruz for violating the Academy’s integrity policy. Cruz
appealed his dismissal in June 2017. Sue Rahr, the CJTC’s
Executive Director, denied the appeal, and Cruz was
terminated from employment as a police officer.

Cruz filed a complaint in state court on May 5, 2020,
alleging ten causes of action based on race discrimination
and retaliation for reporting Hershaw’s alleged sexual
misconduct. The following state law claims are at issue on
appeal: (1) wrongful discharge in violation of public policy;
(2) wrongful termination in violation of public policy, RCW
42.41.010; (3) violation of the Washington Law Against
Discrimination (“WLAD”) regarding retaliation against a
whistleblower, RCW 49.60.210; (4) intentional infliction of
emotional distress; (5) intentional interference with a
business relationship; and (6) violation of the WLAD based
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on racial discrimination, RCW 49.60.180. The CJTC
Defendants removed the case to federal court.

The CJTC and its staff, as well as the City of Spokane,
which employed the defendant officers assigned CJTC
responsibilities, moved for partial summary judgment as to
the state law claims before the parties completed written
discovery and depositions. The CJTC Defendants contend
that they are entitled to statutory immunity as a matter of law
under RCW 43.101.390(1), which provides:

The commission and individuals acting on
behalf of the commission are immune from
suit in any civil or criminal action contesting
or based upon proceedings or other official
acts performed in the course of their duties in
the administration and enforcement of this
chapter.

The district court concluded that the CJTC Defendants are
not “automatically immunized” from suit under RCW
43.101.390 and that further discovery was warranted to
determine whether they acted with discriminatory or
retaliatory intent or exceeded the scope of their duties.
Accordingly, the district court denied the motion without
prejudice to renewal after discovery.

I1. Explanation of Certification

Washington law permits certification from a federal
court when, in the opinion of the court, “it is necessary to
ascertain the local law of [Washington] in order to dispose
of such a proceeding and the local law has not been clearly

determined.” Wash. Rev. Code 2.60.020.
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Here, the parties dispute whether RCW 43.101.390
immunizes the CJTC Defendants from liability. The CJITC
Defendants argue that they enjoy absolute immunity because
the alleged conduct occurred during Cruz’s training at the
Academy and because his dismissal from the Academy fell
within the CJTC’s authority for training and discipline. Cruz
contends that RCW 43.101.390 does not confer absolute
immunity and that there remains a triable issue of fact as to
whether the CJTC Defendants’ discriminatory and
retaliatory conduct removed their conduct from the scope of
RCW 43.101.390’s protection. Thus, we must decide
whether RCW 43.101.390’s immunity provision covers all
torts, including intentional torts, committed by Defendants
while administering the Academy. This critical issue of state
law is unsettled and dispositive in this case, and it has
important public policy ramifications.

The Washington Supreme Court has not addressed the
scope of RCW 43.101.390’s immunity provision. The
Washington Court of Appeals, however, has held that RCW
43.101.390 provides broad immunity for negligent conduct
performed within the course of the CJTC’s duties. See Ent
v. Washington State Criminal Justice Training Com’n, 174
Wash. App. 615, 622 (2013). In Ent, a student police officer
at the CJTC’s training academy in Burien, Washington, was
forced to stand for over an hour at an inspection and
graduation ceremony, causing him to faint and strike his
head on the floor; by that point, two of his classmates had
already fallen to the floor. /Id. at 617. He sustained
significant head injuries and sued the Commission for
negligence. Id. The trial court granted the CJTC’s motion
for judgment on the pleadings based on statutory immunity
under RCW 43.101.390. Id. at 618. The Washington Court
of Appeals affirmed, ruling that “[1Jmmunity unambiguously
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applies to chapter 43.101 RCW in its entirety.” Id. at 619.
It rejected the plaintiff’s concerns about “troubling
scenarios” that might result from this finding of broad
immunity under RCW 43.101.390, such as protection from
civil and criminal liability even for “obvious negligence,”
“embezzl[ing] funds,” and “manslaughter,” because such
scenarios result from a “legislative policy choice.” Id. at
621.

The Ent court then considered whether the defendants’
conduct was performed within the course of their duties. It
found that requiring attendance at the Academy inspection
and graduation ceremony was “well within [the CJTC’s]
discretion,” noting that “[t]he legislature gave the CJTC
broad authority to develop and implement curriculum
necessary for its training programs.” Id. at 622.

In Ent, the CJTC argued that it was entitled to “blanket
immunity.” Id. at 618. While the Washington Court of
Appeals did not explicitly state that CJTC enjoys “blanket”
immunity, it held that the immunity provision “cannot be
reasonably read to limit or contradict the scope of the
[CJTC]’s responsibility or authority to act.” Id. Then, in a
separate section, it rejected the plaintiff’s alternative
argument that the CJTC’s actions were not “performed in the
course of their duties in the administration and enforcement
of th[e] chapter.” See id. at 621-22; RCW 43.101.390. The
Ent court concluded that, even presuming the plaintiff’s
allegations were true, he could prove no set of facts
consistent with his complaint entitling him to recovery, since
the alleged conduct fell comfortably within the broad
authority RCW 43.101 provides to the CJTC. 174 Wash.
App. at 622 (citing RCW 43.101.080(8)—(13)). Ent’s
rejection of the plaintiff’s alternative arguments—one based
on statutory interpretation, and the other based on presumed
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facts and surrounding statutory provisions—does not
expressly resolve whether intentional torts committed while
administering the Academy are “official acts” subject to
immunity.

This question is central to this case. It is uncontested that
the state legislature has delegated authority to the CJTC to
train and discipline police officers. RCW 43.101.020(2); see
also id. 43.101.200(1) (requiring that all law enforcement
personnel complete basic law enforcement training); id.
43.101.200(2) (providing that the CJTC shall provide such
training); id. 43.101.080(6) (granting authority to contract
with other organizations for training personnel). The CJTC
Defendants argue that, because the immunity provision
applies to any civil or criminal suit arising from Cruz’s
undisputed participation in the Academy, his state claims
must be dismissed as a matter of law. On the other hand,
Cruz argues that the CJTC Defendants’ conduct exceeded
the scope of this authority. That is, he contends that when
Defendants committed the alleged intentional torts based on
personal animus, they were not “acting on behalf of the
commission,” and their conduct did not qualify as “official
acts performed in the course of their duties.” RCW
43.101.390(1).  Therefore, Cruz argues that further
discovery regarding, for example, discriminatory or
retaliatory intent and any departures from established
policies and procedures may establish a genuine dispute of
material fact.

Even assuming that Ent holds that RCW 43.101.390(1)
confers absolute immunity, the Washington Supreme Court
has never held that such immunity extends to egregious or
intentional conduct. See Ent, 174 Wash. App. at 621 (stating
in dictum that it does). This sweeping interpretation of the
immunity provision has broad implications that are best
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addressed by the highest court of the state, and the
Washington Supreme Court may interpret RCW 43.101.390
differently than did the Washington Court of Appeals in the
context of intentional torts.

We recognize the burden that certifying a question
imposes on a state court. However, -certification is
“particularly appropriate” where, as here, the issues of law
are not only unsettled but also have “significant policy
implications.” Centurion Props. III, LLC v. Chi. Title Ins.
Co., 793 F.3d 1087, 1089 (9th Cir. 2015) (internal quotation
marks and citation omitted). Resolution of the certified
question could have a significant impact on the state’s
liability, as well as the training and public perception of law
enforcement officers in Washington. Given the significance
of the policy issues implicated by Cruz’s state claims and the
unsettled state of the law, we conclude that certification is
the most appropriate course of action.

ORDER

We respectfully certify to the Washington Supreme
Court the following question:

What is the scope of immunity provided by
RCW 43.101.390? Specifically, does the
provision grant immunity for intentional torts
committed in the course of administering the
Basic Law Enforcement Academy?

We do not intend the phrasing of our question to restrict
the Washington Supreme Court’s deliberations. We
recognize that the Washington Supreme Court may exercise
its discretion and reformulate the question. Broad v.
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Mannesmann Anlagenbau AG, 196 F.3d 1075, 1076 (9th Cir.
1999).

The Clerk of Court is ordered to transmit to the
Washington Supreme Court, under official seal of the Ninth
Circuit, this order and request for certification along with all
relevant briefs and excerpts of record pursuant to Wash. Rev.
Code 2.60.010 and 2.60.030 and Washington Rule of
Appellate Procedure 16.16. If the Washington Supreme
Court accepts the certified question, we designate the CJTC
Defendants to file the first brief pursuant to Washington
Rule of Appellate Procedure 16.16(e)(1).

Further proceedings in this court are stayed pending the
Washington Supreme Court’s decision whether to accept
review—and, if that Court accepts review, pending receipt
of answers to the certified question. This appeal is
withdrawn from submission until further order. The Clerk is
directed to administratively close the docket. The panel will
resume control and jurisdiction upon the Washington
Supreme Court’s decision to not accept the certified question
or upon receipt of answers to the certified question.

When the Washington Supreme Court decides whether
to accept the certified question, or orders additional briefing
before deciding whether to accept the question, the parties
are directed to promptly file a joint status report informing
us. If the Washington Supreme Court accepts the certified
question, the parties are directed to file further joint status
reports informing us when briefing has been completed and
a date set for oral argument and when the Washington
Supreme Court provides answers to the certified question.

It is so ORDERED.
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/s/ Mary H. Murguia

Chief Judge Mary H. Murguia
U.S. Court of Appeals for the Ninth Circuit
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Streamlined request [5] by Appellants Todd Belitz, Rick Bowen, City of Spokane, Art Dollard,
John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Justice Training
Commission to extend time to file the brief is approved. Amended briefing schedule: Appellants]
Todd Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr an
Washington State Criminal Justice Training Commission opening brief due 02/02/2022. Appellg
John J. Cruz answering brief due 03/04/2022. The optional reply brief is due 21 days from the
date of service of the answering brief. [12325545] (JN) [Entered: 12/27/2021 05:03 PM]

Filed order MEDIATION (LW): The briefing schedule previously set by the court is reset as follg
appellants’ opening brief is due April 04, 2022; appellee's answering brief is due May 04, 2022;
appellant’s optional reply brief is due within 21 days from the service date of the answering brie
[12340485] (SB) [Entered: 01/13/2022 03:17 PM]

MEDIATION STATUS REPORT DUE - 02/08/2022. See order for details. [12355659] (LW)
[Entered: 01/31/2022 09:42 AM]

MEDIATION STATUS REPORT DUE - 03/02/2022. See order for details. [12374183] (MS)
[Entered: 02/18/2022 08:23 AM]

Filed (ECF) notice of appearance of Taylor M. Hennessey (Attorney General of Washington) forf

Appellants Todd Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, S

Rahr and Washington State Criminal Justice Training Commission. Date of service: 02/18/2023.
was previously proceeding with counsel.) [12374379] [21-35912] (Hennessey, Taylor) [Entered:

02/18/2022 09:56 AM]
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21-35912 John Cruz v. City of Spokane, et al

03/03/2022

04/11/2022

05/10/2022

05/10/2022

06/02/2022

06/03/2022

02/18/2022 11 Added Attorney(s) Taylor Hennessey for party(s) Appellant Rick Bowen Appellant City of Spoka

03/25/2022 13

05/02/2022 15

05/04/2022 16

05/04/2022 17

05/04/2022 18

19

20

21

22

07/05/2022 3

Appellant Art Dollard Appellant John Everly Appellant Washington State Criminal Justice Traini
Commission Appellant Todd Belitz Appellant Jake Jensen Appellant Sue Rahr, in case 21-359
[12374392] (DJV) [Entered: 02/18/2022 10:00 AM]

MEDIATION STATUS REPORT DUE - 03/16/2022. See order for details. [12385184] (LW)
[Entered: 03/03/2022 10:54 AM]

Filed order MEDIATION (LW): The briefing schedule previously set by the court is reset as follg
appellants’ opening brief is due May 04, 2022; appellee's answering brief is due June 03, 2022
appellants’ optional reply brief is due within 21 days from the service date of the answering brie
[12404960] (SB) [Entered: 03/25/2022 10:37 AM]

MEDIATION STATUS REPORT DUE - 04/27/2022. See order for details. [12416837] (LW)
[Entered: 04/11/2022 09:10 AM]

MEDIATION ORDER FILED: This case is RELEASED from the Mediation Program. Counsel al
requested to contact the Circuit Mediator should circumstances develop that warrant settlemen
discussions while the appeal is pending. The briefing schedule previously set by the court rema
effect. [12435558] (LW) [Entered: 05/02/2022 09:14 AM]

Submitted (ECF) Opening Brief for review. Submitted by Appellants Todd Belitz, Rick Bowen, (
Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Jus
Training Commission. Date of service: 05/04/2022. [12437902] [21-35912] (Hennessey, Taylo
[Entered: 05/04/2022 10:59 AM]

Submitted (ECF) excerpts of record. Submitted by Appellants Todd Belitz, Rick Bowen, City of
Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Jus
Training Commission. Date of service: 05/04/2022. [12437911] [21-35912] (Hennessey, Taylo
[Entered: 05/04/2022 11:04 AM]

Filed clerk order: The opening brief [16] submitted by appellants is filed. Within 7 days of the fili
this order, filer is ordered to file 6 copies of the brief in paper format, accompanied by certificati
(attached to the end of each copy of the brief) that the brief is identical to the version submitted
electronically. Cover color: blue. The excerpts of record [17] submitted by appellants are filed. V
7 days of this order, filer is ordered to file 3 copies of the excerpts in paper format securely bou
the left side, with white covers. The paper copies shall be submitted to the principal office of the
[12438440] (KWG) [Entered: 05/04/2022 03:22 PM]

Received 6 paper copies of Opening Brief [16] filed by appellants. [12442971] (NAR) [Entered:
05/10/2022 01:28 PM]

Received 3 paper copies of excerpts of record [17] in 1 volume(s) filed by appellants. [1244297
(NAR) [Entered: 05/10/2022 01:32 PM]

Filed (ECF) Streamlined request for extension of time to file Answering Brief by Appellee John
Cruz. New requested due date is 07/01/2022. [12462554] [21-35912] (Jacobowitz, Emanuel) [
06/02/2022 07:20 PM]

Streamlined request [21] by Appellee John J. Cruz to extend time to file the brief is approved.
Streamline requests allow for 30 day extensions. Amended briefing schedule: Appellee John J.
Cruz answering brief due 07/05/2022. The optional reply brief is due 21 days from the date of
service of the answering brief. [12462630] (DLM) [Entered: 06/03/2022 08:35 AM]

Submitted (ECF) Answering Brief for review. Submitted by Appellee John J. Cruz. Date of servi
07/05/2022. [12486792] [21-35912]--[COURT UPDATE: Attached corrected brief. 07/07/2022
JMR] (Jacobowitz, Emanuel) [Entered: 07/05/2022 05:16 PM]
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21-35912 John Cruz v. City of Spokane, et al

07/21/2022

07/26/2022

08/02/2022

08/02/2022

08/17/2022

08/28/2022

07/07/2022 4  Filed clerk order: The answering brief [23] submitted by John J. Cruz is filed. Within 7 days of th

25

07/22/2022 26

07/27/2022 g

29

32

filing of this order, filer is ordered to file 6 copies of the brief in paper format, accompanied by

certification (attached to the end of each copy of the brief) that the brief is identical to the versign

e

submitted electronically. Cover color: red. The paper copies shall be submitted to the principal ¢ffic

of the Clerk. [12488364] (JMR) [Entered: 07/07/2022 11:40 AM]

This case is being considered for an upcoming oral argument calendar in Seattle

Please review the Seattle sitting dates for November 2022 and the 2 subsequent sitting monthg in |
location at_http://www.ca9.uscourts.gov/court_sessions. If you have an unavoidable conflict on any

the dates, please file Form 32 within 3 business days of this notice using the CM/ECF filing typ{
Response to Case Being Considered for Oral Argument. Please follow the form's instructions
carefully.

D

When setting your argument date, the court will try to work around unavoidable conflicts; the cqu

rt

not able to accommodate mere scheduling preferences. You will receive notice that your case has

assigned to a calendar approximately 10 weeks before the scheduled oral argument date.

If the parties wish to discuss settlement before an argument date is set, they should jointly request

referral to the mediation unit by filing a letter within 3 business days of this notice, using CM/EQF

(Type of Document: Correspondence to Court; Subject: request for mediation).[12498956].
[21-35912] (KS) [Entered: 07/21/2022 09:21 AM]

Filed (ECF) Attorney Mr. Carl P. Warring for Appellants Todd Belitz, Rick Bowen, City of Spoka’r
Art Dollard, John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Justice Traini
Commission response to notice for case being considered for oral argument. Date of service:
07/22/2022. [12500020] [21-35912] (Warring, Carl) [Entered: 07/22/2022 11:27 AM]

Submitted (ECF) Reply Brief for review. Submitted by Appellants Washington State Criminal Jus

e,

g

tic

Training Commission, City of Spokane, Sue Rahr, Rick Bowen, Todd Belitz, Jake Jensen, Art Dolle
and John Everly. Date of service: 07/26/2022. [12502584] [21-35912] (Hennessey, Taylor) [Entere

07/26/2022 01:21 PM]

Filed clerk order: The reply brief [27] submitted by appellants is filed. Within 7 days of the filing pf
this order, filer is ordered to file 6 copies of the brief in paper format, accompanied by certificatipn

(attached to the end of each copy of the brief) that the brief is identical to the version submitted

electronically. Cover color: gray. The paper copies shall be submitted to the principal office of the

Clerk. [12503657] (JMR) [Entered: 07/27/2022 02:38 PM]

Received 6 paper copies of Reply Brief [27] filed by Appellants. [12507437] (SD) [Entered:
08/02/2022 11:16 AM]

Filed (ECF) Attorney Emanuel Fraser Jacobowitz, Esquire for Appellee John J. Cruz response 1o n
for case being considered for oral argument. Date of service: 08/02/2022. [12507505] [21-35912]

(Jacobowitz, Emanuel) [Entered: 08/02/2022 11:52 AM]

Filed (ECF) Attorney Mr. Carl P. Warring for Appellants Todd Belitz, Rick Bowen, City of Spoka;r
Art Dollard, John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Justice Traini
Commission response to notice for case being considered for oral argument. Date of service:
08/17/2022. [12519230] [21-35912] (Warring, Carl) [Entered: 08/17/2022 04:00 PM]

Notice of Oral Argument on Monday, November 7, 2022 — 09:30 A.M. — SE 7th FIr Courtroom 2
Scheduled Location: Seattle WA.
The hearing time is the local time zone at the scheduled hearing location.

View the Oral Argument Calendar for your case here.
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21-35912 John Cruz v. City of Spokane, et al

09/08/2022

09/21/2022

09/23/2022

09/23/2022

11/16/2022

34

35

36

37

NOTE: Although your case is currently scheduled for oral argument, the panel may decide to syibm

the case on the briefs instead. See Fed. R. App. P. 34. Absent further order of the court, if the ¢
does determine that oral argument is required in this case, you may have the option to appear i
at the Courthouse or remotely by video. Anyone appearing in person must review and comply
Protocols for In Person Hearings, available here. At this time, an election to appear remotely by
will not require a motion. The court expects and supports the fact that some attorneys and som
will continue to appear remotely. If the panel determines that it will hold oral argument in your c
the Clerk's Office will contact you directly at least two weeks before the set argument date to re
any requirements for in person appearance or to make any necessary arrangements for remotg
appearance.

Please note however that if you do elect to appear remotely, the court strongly prefers video oV
telephone appearance. Therefore, if you wish to appear remotely by telephone you will need to
motion requesting permission to do so.

Be sure to review the GUIDELINES for important information about your hearing, including whe
be available (30 minutes before the hearing time) and when and how to submit additional citatig
(filing electronically as far in advance of the hearing as possible).

If you are the specific attorney or self-represented party who will be arguing, use the
ACKNOWLEDGMENT OF HEARING NOTICE filing type in CM/ECF no later than 28 days
before Monday, November 7, 2022. No form or other attachment is required. If you will not be
arguing, do not file an acknowledgment of hearing notice.[12527965]. [21-35912] (KS) [Entere(
08/28/2022 06:09 AM]

Filed (ECF) Appellee John J. Cruz Stipulated Motion to continue hearing of case. Date of servig
09/08/2022. [12536432] [21-35912] (Arnold, Nathan) [Entered: 09/08/2022 03:50 PM]
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Filed clerk order (Deputy Clerk: AF): Plaintiff-Appellee’s stipulated motion to continue oral argumel

(Dkt. No. [33]) is GRANTED. The Oral Argument scheduled for November 7, 2022 in Seattle,
Washington is VACATED. The Clerk of Court shall consult with counsel for both sides as to the
availability for a future oral argument, by video or otherwise. [12546194] (AF) [Entered: 09/21/2
04:30 PM]

Filed (ECF) notice of appearance of Heidi S. Holland (Washington State Office of the Attorney
General, 116 W. Riverside Ave., Ste. 100, Spokane, WA 99201) for Appellants Washington Sta
Criminal Justice Training Commission, City of Spokane, Sue Rahr, Rick Bowen, John Everly, A

r
022

te
Irt

Dollard, Jake Jensen and Todd Belitz. Substitution for Attorney Mr. Carl P. Warring for Appellants

Todd Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr an
Washington State Criminal Justice Training Commission. Date of service: 09/23/2022. (Party w|
previously proceeding with counsel.) [12548321] [21-35912] (Holland, Heidi) [Entered: 09/23/2
04:22 PM]

Attorney Carl P. Warring substituted by Attorney Heidi S. Holland. [12548329] (RL) [Entered:
09/23/2022 04:27 PM]

This case is being considered for an upcoming oral argument calendar in Seattle

Please review the Seattle sitting dates for March 2023 and the 2 subsequent sitting months in t
location at_http://www.ca9.uscourts.gov/court_sessions. If you have an unavoidable conflict on
the dates, please file Form 32 within 3 business days of this notice using the CM/ECF filing typ{
Response to Case Being Considered for Oral Argument. Please follow the form's instructions
carefully.
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21-35912 John Cruz v. City of Spokane, et al

11/17/2022 38

01/15/2023 39

02/17/2023 40

When setting your argument date, the court will try to work around unavoidable conflicts; the cg

urt |

not able to accommodate mere scheduling preferences. You will receive notice that your case has

assigned to a calendar approximately 10 weeks before the scheduled oral argument date.

If the parties wish to discuss settlement before an argument date is set, they should jointly requ
referral to the mediation unit by filing a letter within 3 business days of this notice, using CM/EC
(Type of Document: Correspondence to Court; Subject: request for mediation).[12588577].
[21-35912] (KS) [Entered: 11/16/2022 10:11 AM]

Filed (ECF) Attorney Heidi S. Holland, Esquire for Appellants Todd Belitz, Rick Bowen, City of
Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr and Washington State Criminal Jus
Training Commission response to notice for case being considered for oral argument. Date of §
11/17/2022. [12589971] [21-35912] (Holland, Heidi) [Entered: 11/17/2022 11:54 AM]

Notice of Oral Argument on Thursday, March 30, 2023 - 09:00 A.M. — SE 7th FIr Courtroom 2 1
Scheduled Location: Seattle WA.
The hearing time is the local time zone at the scheduled hearing location.

View the Oral Argument Calendar for your case here.
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NOTE: Although your case is currently scheduled for oral argument, the panel may decide to siibm

the case on the briefs instead. See Fed. R. App. P. 34. Absent further order of the court, if the ¢
does determine that oral argument is required in this case, you may have the option to appear i
at the Courthouse or remotely by video. Anyone appearing in person must review and comply V
Protocols for In Person Hearings, available here. At this time, an election to appear remotely by
will not require a motion. The court expects and supports the fact that some attorneys and som
will continue to appear remotely. If the panel determines that it will hold oral argument in your ¢
the Clerk's Office will contact you directly at least two weeks before the set argument date to re
any requirements for in person appearance or to make any necessary arrangements for remote
appearance.

Please note however that if you do elect to appear remotely, the court strongly prefers video oV
telephone appearance. Therefore, if you wish to appear remotely by telephone you will need to
motion requesting permission to do so.

Be sure to review the GUIDELINES for important information about your hearing, including whe
be available (30 minutes before the hearing time) and when and how to submit additional citatid
(filing electronically as far in advance of the hearing as possible).

If you are the specific attorney or self-represented party who will be arguing, use the

ACKNOWLEDGMENT OF HEARING NOTICE filing type in CM/ECF no later than 28 days
before Thursday, March 30, 2023. No form or other attachment is required. If you will not be arg
do not file an acknowledgment of hearing notice.[12630888]. [21-35912] (KS) [Entered: 01/15/!
06:09 AM]

Filed (ECF) Acknowledgment of hearing notice by Attorney Heidi S. Holland, Esquire for Appell
Todd Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr an
Washington State Criminal Justice Training Commission. Hearing in Seattle on 03/30/2023 at 9
a.m. (Courtroom: 7th Floor, Courtroom 2). Filer sharing argument time: No. (Argument minutes
Appearance in person or by video: | wish to appear in person. Special accommodations: NO. F
admission status: | certify that | am admitted to practice before this Court. Date of service: 02/1
[12655771] [21-35912] (Holland, Heidi) [Entered: 02/17/2023 11:26 AM]
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21-35912 John Cruz v. City of Spokane, et al

02/28/2023 41

03/23/2023 42

03/23/2023 43

03/30/2023 44

04/28/2023 45

Filed (ECF) Acknowledgment of hearing notice by Attorney Nathan J. Arnold for Appellee John|J.
Cruz. Hearing in Seattle on 03/30/2023 at 9:00 AM (Courtroom: Courtroom 2). Filer sharing argum
time: No. (Argument minutes: 10) Appearance in person or by video: | wish to appear in person|.
Special accommodations: NO. Filer admission status: | certify that | am admitted to practice before

Court. Date of service: 02/28/2023. [12663562] [21-35912] (Arnold, Nathan) [Entered: 02/28/2(
11:02 AM]

23

Filed (ECF) Appellants Washington State Criminal Justice Training Commission, City of Spokane,
Todd Belitz, John Everly, Jake Jensen, Rick Bowen, Art Dollard and Sue Rahr citation of suppléme

authorities. Date of service: 03/23/2023. [12680451] [21-35912] (Holland, Heidi) [Entered:
03/23/2023 12:10 PM]

Filed order (JACQUELINE H. NGUYEN, ANDREW D. HURWITZ and DEAN D. PREGERSON);

Oral argument in this case shall be limited to 10 minutes per side. [12680688] (AF) [Entered:
03/23/2023 02:43 PM]

ARGUED AND SUBMITTED TO JACQUELINE H. NGUYEN, ANDREW D. HURWITZ and

DEAN D. PREGERSON. The audio and video recordings of this hearing are available on our webs

at http://www.ca9.uscourts.gov/media/. [12685821] (KAD) [Entered: 03/30/2023 01:36 PM]
Order filed for PUBLICATION (JACQUELINE H. NGUYEN, ANDREW D. HURWITZ and DEAN

D. PREGERSON) We respectfully certify to the Washington Supreme Court the following questi

(SEE ORDER FOR FULL TEXT). Further proceedings in this court are stayed pending the
Washington Supreme Court’s decision whether to accept review—and, if that Court accepts rey

ion:

ew

pending receipt of answers to the certified question. This appeal is withdrawn from submission pnti

further order. The Clerk is directed to administratively close the docket. The panel will resume ¢
and jurisdiction upon the Washington Supreme Court’s decision to not accept the certified ques
upon receipt of answers to the certified question. When the Washington Supreme Court decide
whether to accept the certified question, or orders additional briefing before deciding whether tqg
the question, the parties are directed to promptly file a joint status report informing us. If the

Washington Supreme Court accepts the certified question, the parties are directed to file furthe
status reports informing us when briefing has been completed and a date set for oral argument
when the Washington Supreme Court provides answers to the certified question. It is so ORDE
[12704746] (AKM) [Entered: 04/28/2023 08:36 AM]
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NO. 21-35912

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Washington State Criminal Justice Training Commission, et al,
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I. INTRODUCTION

The district court erred in refusing to give effect to the broad statutory
immunity from any civil or criminal suit the Washington State Legislature
explicitly granted to the Washington State Criminal Justice Training
Commission (Commission) and individuals acting on its behalf. See Wash. Rev.
Code § 43.101.390. The Legislature created the Commission to establish and
administer standards and processes for certification, suspension, and
decertification of peace officers and corrections officers. Wash. Rev. Code §
43.101.020(2). The Legislature further tasked the Commission with providing
“programs and training that enhance the integrity, effectiveness, and
professionalism of peace officers and corrections officers[.]” Id. The guiding
principle is “to promote public trust and confidence in every aspect of the
criminal justice system.” /d.

In this case, the Commission dismissed Respondent John Cruz from its
Basic Law Enforcement Academy because it determined he was dishonest
during an investigation into Cruz’s conduct as a cadet. Cruz then sued, alleging
various state law and federal claims based upon his treatment during Basic Law
Enforcement Academy training modules and the Commission’s decision to

dismiss him from training. No factual dispute exists that each of the discrete acts



by the Commission of which Cruz complains are acts that arose from his
participation in Basic Law Enforcement Academy as a cadet.

Cruz’s state law claims are therefore barred by the immunity the
Legislature expressly provided from amy civil or criminal suit, and the
Commission brought a motion for partial summary judgment to dismiss those
claims. The district court erred when it created an exception to the broad
immunity statute when the plaintiff alleges a discriminatory motive—which
would be impossible to square with the plain language of the statute or the
Washington case law interpreting it—and interpreted the statute to exclude
agents of the Commission. This Court should therefore reverse the district
court’s denial of partial summary judgment.’

II. JURISDICTIONAL STATEMENT

On October 8, 2021, the Federal District Court, Eastern District of
Washington, denied the Commission’s motion for partial summary judgment, a
motion based on an immunity from suit granted by the Washington State
Legislature in Wash. Rev. Code § 43.101.390(1). The district court exercised

jurisdiction over the state law claims forming the basis for the motion for partial

! This motion did not seek dismissal of Cruz’s 42 U.S.C. § 1983 claims,
and Commission Defendants acknowledge that the state immunity statute does
not apply to those claims.



summary judgment pursuant to 28 U.S.C. § 1367. On November 1, 2021, the
Commission timely filed a Notice of Appeal pursuant to FRAP 4(a)(1)(A). The
Commission’s appeal is taken as a matter of right and this Court has jurisdiction
pursuant to 28 U.S.C. § 1291 and the collateral order doctrine, see
Tuuamalemalo v. Greene, 946 F.3d 471 (9th Cir. 2019), which permits the
interlocutory review of orders that deny immunity from suit.
III. ISSUE PRESENTED FOR REVIEW

Did the trial court err when it failed to dismiss Cruz’s state law claims
against the Commission and its instructors and administrators, when Wash. Rev.
Code § 43.101.390(1) expressly immunizes the Commission and individuals
acting on its behalf from suit in any civil or criminal action?

IV. STATEMENT OF THE CASE

A.  The Criminal Justice Training Commission and the Basic
Law Enforcement Academy

The State of Washington requires that all law enforcement personnel
engage in and successfully complete basic law enforcement training. Wash. Rev.
Code § 43.101.200(1). The Legislature has delegated the authority to train and
discipline police officers to the Commission. Wash. Rev. Code § 43.101.020(2).
As required by statute, the Commission operates the Basic Law Enforcement

Academy for that purpose. Wash. Rev. Code § 43.101.200(1). The Academy



staff includes officers from state and local law enforcement agencies who teach
new officers the role and responsibilities of an officer from the Commission-
designed and approved curriculum. Wash. Rev. Code § 43.101.080(6) (granting
authority to contract with other organizations for training personnel).
The Legislature granted the Commission immunity from civil or criminal
suit in carrying out its delegated powers:
The commission, its boards, and individuals acting on behalf of the
commission and its boards are immune from suit in any civil or
criminal action contesting or based upon proceedings or other
official acts performed in the course of their duties in the
administration and enforcement of this chapter.

Wash. Rev. Code § 43.101.390(1).

B. Cruz’s State Law Claims Arise From His Participation in
and Dismissal From Basic Law Enforcement Academy

Cruz was hired as a peace officer with the Republic Police Department on
September 1, 2016. ER-193. As required by statute, Cruz began his training at
the Commission’s Basic Law Enforcement Academy in February 2017. ER-195;
Wash. Rev. Code § 43.101.200(1). He was dismissed in May 2017, following a
determination that he had been dishonest during an investigation into his conduct
as a cadet. ER-200, 202. He appealed his dismissal in June 2017, and the

Commission’s Executive Director upheld the dismissal decision. ER-202.



In this action, Cruz has named, among others, the Washington State
Criminal Justice Training Commission, the City of Spokane, Sue Rahr, Rick
Bowen, John Everly, Art Dollard, Jake Jensen, and Todd Belitz (collectively
“Commission Defendants”) as defendants. ER-193. It is undisputed that at all
times relevant to this lawsuit, all of the individual Commission Defendants were
acting in their roles as administrators or instructors in conjunction with Basic
Law Enforcement Academy. ER-139-40.? Sue Rahr was the Executive Director
of the Commission. ER-140. Rick Bowen was the Commander of Basic Law
Enforcement Academy. Id. John Everly was serving as the Assistant
Commander of Basic Law Enforcement Academy and is also employed by the
Spokane Police Department.’ ER-140. Art Dollard and Jake Jensen, both

Spokane Police Department employees, were serving as Defensive Tactics

2 The Office of the Attorney General does not represent the remaining
defendants: Ferry County, the City of Republic, Ray Maycumber, Amy Rooker,
Austin Hershaw, and Patrick Rainer. They were not serving as part of the
Commission or acting as its agents as part of Basic Law Enforcement Academy.

3 The Commission’s Basic Law Enforcement Academy staff includes
officers from Spokane Police Department, as contemplated by Wash. Rev. Code
§ 43.101.080(6). Further, Wash. Rev. Code § 43.101.080(1) provides that the
Commission “assume[s] legal, fiscal, and program responsibility for all training
conducted by the commission.” Accordingly, the Office of the Attorney General
represents the City of Spokane in this action in that the allegations against its
employees arise out of their service as instructors and administrators with the
Commission and Basic Law Enforcement Academy.



Instructors at Basic Law Enforcement Academy. /d. Todd Belitz was also a
Defensive Tactics Instructor at Basic Law Enforcement Academy. /d.
C. Procedural History

Cruz filed his Complaint on May 5, 2020, alleging eight state law claims,
as well as federal claims brought pursuant to 42 U.S.C. § 1983, based upon his
treatment during Basic Law Enforcement Academy training modules and the
Commission’s decision to dismiss him from training. ER 191, 203-20.
Commission Defendants moved for partial summary judgment only as to the
state law claims, based on the statutory immunity provided by Wash. Rev. Code
§ 43.101.390(1).* ER-125. The district court denied summary judgment. ER-4.

V. SUMMARY OF THE ARGUMENT

Cruz’s state law claims fail as a matter of law. The Washington State
Legislature defined the Criminal Justice Training Commission’s mission of
training and disciplining prospective and commissioned police officers and
conferred broad statutory immunity from any civil or criminal suit for
individuals acting in the course of their Commission duties. The conduct forming

the basis for Cruz’s claims against Commission Defendants occurred during

* The Legislature amended Wash. Rev. Code § 43.101.390(1) in 2021, but
left the relevant language intact.



Basic Law Enforcement Academy and fell within the Commission’s scope of
authority for training and discipline. Wash. Rev. Code § 43.101.390(1) therefore
bars suit on Cruz’s eight state law claims against Commission Defendants, and
those claims should be dismissed.
VI. STANDARD OF REVIEW

The denial of summary judgment on a state law immunity issue is subject
to de novo review, and the facts are construed in the light most favorable to the
nonmoving party. Horton by Horton v. City of Santa Maria, 915 F.3d 592, 606
(9th Cir. 2019). Further, whether disputed facts are material is always a question
of law subject to appellate review. Thomas v. Gomez, 143 F.3d 1246, 1248
(9th Cir. 1998).

VII. ARGUMENT

A. The Plain Language of Wash. Rev. Code § 43.101.390
Explicitly Provides for Immunity Without Exception

The district court erred by creating an exception to Wash. Rev. Code §
43.101.390 for claims in which a plaintiff alleges discriminatory or retaliatory
conduct. ER-28-29. The language of Wash. Rev. Code § 43.101.390(1) is clear
and contains no such exception.

Wash. Rev. Code § 43.101.390(1) provides:



The commission, its boards, and individuals acting on behalf of the

commission and its boards are immune from suit in any civil or

criminal action contesting or based upon proceedings or other
official acts performed in the course of their duties in the
administration and enforcement of this chapter.

Wash. Rev. Code § 43.101.390(1) (emphasis added).

The Washington Supreme Court has instructed, “Where statutory
language is plain and unambiguous, we ascertain the meaning of the statute
solely from its language. We read an unambiguous statute as a whole and must
give effect to all of its language.”® Dot Foods, Inc. v. Wash. Dep’t of Revenue,
215 P.3d 185, 188 (9th Cir. 2009). “To interpret a statute’s plain language, we
examine the text of the statute, as well as the context of the statute in which that
provision is found, related provisions, and the statutory scheme as a whole.”
Cent. Puget Sound Reg’l Transit Auth. v. WR-SRI 120th N. LLC, 422 P.3d 891,
899 (2018) (internal quotation marks omitted). Moreover, a court “cannot add
words or clauses to a statute when the legislature has chosen not to include such
language.” Dot Foods, Inc., 215 P.3d at 189. Neither may a court “interpret a

statute in a way that renders a portion meaningless or superfluous.” Cent. Puget

Sound Reg'l Transit Auth., 422 P.3d at 8§99.

3 Federal courts follow state rules of statutory interpretation when
interpreting a state statute. Brunozzi v. Cable Commc'ns, Inc., 851 F.3d 990, 998
(9th Cir. 2017)



Had the Legislature intended to carve out civil suits alleging
discriminatory, retaliatory, or other improper motives from its grant of immunity
to individuals acting on behalf of the Commission, it could have done so. It did
not. To the contrary, the Legislature explicitly granted agents of the Commission
immunity from “any” suit — both civil and criminal — “based upon . . . official
acts performed in the course of their duties in the administration and enforcement
of this chapter.” Wash. Rev. Code § 43.101.390(1). The chapter, in turn,
delegates the authority to train and discipline police officers to the Commission.
Wash. Rev. Code § 43.101.080(1)-(2). Thus, immunity applies to suits where
the alleged acts occurred as part of training and discipline, including at Basic
Law Enforcement Academy. See Ent v. Wash. State Crim. Just. Training Com 'n,
174 Wash. App. 615, 619-20, 301 P.3d 468, 470-71 (2013) (holding that
immunity “unambiguously applies to chapter 43.101 in its entirety[,]” including
the Commission’s training activities).

The Washington Court of Appeals has already concluded that the alleged
motivation of a Commission defendant is not relevant for, and does not provide

an exception to, the statutory grant of immunity.® In Ent v. Wash. State Crim.

6 “IWlhere there is no convincing evidence that the state supreme court

would decide differently, a federal court is obligated to follow the decisions of



Just. Training Com’n, 174 Wash. App. at 621, the plaintiff, Ent, brought an
action for an injury he suffered while a cadet at Basic Law Enforcement
Academy. The Commission moved to dismiss based on statutory immunity, and
the trial court granted the motion. /d. at 618. On appeal, Ent argued that the
statute did not provide the Commission with “blanket tort immunity,” and that
even if it did, the acts he alleged did not fall “within the purview of protected
activity.” Id. at 618. The Court of Appeals disagreed and affirmed dismissal. /d.

In so doing, the Court of Appeals rejected the analysis relied on by the
district court here. It held that the statute was not ambiguous and that the civil
and criminal immunity afforded to the Commission includes even intentional
and “wrongful actions”; the court specifically noted the example of criminal
allegations made against a Commission training instructor that would require a
finding of wrongful intent, but would nonetheless be immune from criminal
liability. Id. at 621. This broad immunity “result[s] from a legislative policy
choice.” Id. at 621. The court added, “Whether or not we agree with broad
immunity . . . as a matter of public policy is irrelevant. The State has authority

to determine whether it will be immune from liability for its acts. Therefore, any

the state's intermediate appellate courts.” Vestar Dev. I, LLC v. Gen. Dynamics
Corp., 249 F.3d 958, 960 (9th Cir. 2001)

10



challenge to the wisdom of such broad immunity is an issue to be taken to the
legislature.” Id.

The district court’s conclusion that resolution of the individual
defendants’ motivations is required before a determination on immunity—and
that any finding of “personal animus” would render immunity unavailable—is
impossible to square with Ent. ER-28-29. Further, the court’s examination of
Commission Defendants’ subjective intent while performing their official duties
is impossible to square with the statute’s express provision of immunity from
criminal suits, where intent is often a necessary legal component.

The statute explicitly provides immunity from ‘“any civil or criminal
action,” and the district court erred in exempting civil suits alleging
discriminatory or retaliatory intent. ER-28-29. See Dot Foods, Inc., 166 Wn.2d
at 920 (a court cannot add language to a statute). Moreover, to add an exception
where none exists would impermissibly render the use of the word “any”
meaningless or superfluous. See Cent. Puget Sound Reg'l Transit Auth., 191
Wash. 2d at 234. The United States Supreme Court has noted that “a state of
mind is easy to allege and hard to disprove . . . .” Nieves v. Bartlett, 139 S. Ct.
1715, 1725 (2019). The district court’s approach would effectively allow a

plaintiff to subvert the clear intent of the Legislature by allowing even doubtful

11



claims to proceed based solely on allegations about the individual defendants’
mental state.

Here, the statute is unambiguous and unequivocal: the Commission and
individuals acting on its behalf are entitled to immunity from any civil and
criminal suit when they are acting in the course of their official duties. The
Washington Supreme Court has made clear that courts are “required to assume
the Legislature meant exactly what it said and apply the statute as written.” Duke
v. Boyd, 133 Wash. 2d 80, 87, 942 P.2d 351, 354 (1997). And this Court has
cautioned, “If federal courts ‘could add to, remodel, update, or detract from old
statutory terms inspired only by extratextual sources and [their] own
imaginations, [they] would risk amending statutes outside the legislative process
... " United States v. King, 24 F.4th 1226, 1231 (9th Cir. 2022) (quoting Bostock
v. Clayton Cnty., 140 S. Ct. 1731, 1738 (2020). The district court’s imposition
of an exception to immunity from any suit (criminal or civil) invades the
province of the Legislature and the policy choices it has made. ER-28-29.

B. Cruz’s State Law Claims Fall Within the Scope of the
Immunity Provided by the Washington Legislature and
Should be Dismissed

There can be no dispute that the Legislature vested the Commission with

the authority and responsibility to provide cadet training. Wash. Rev. Code §

12



43.101.080(1). It is further undisputed that the allegations against the
Commission Defendants arise out of their service as instructors or administrators
with the Commission and Basic Law Enforcement Academy. ER-139-40, 203—
20. Accordingly, the Commission Defendants’ alleged actions fall within the
scope of the broad immunity that the Legislature conferred on those acting on
behalf of the Commission as part of Basic Law Enforcement Academy. Wash.
Rev. Code § 43.101.390(1).

1. Immunity granted by the Legislature extends to instructors and
administrators working at Basic Law Enforcement Academy

The Commission Defendants were acting on behalf of the Commission at
all times relevant to this action, as required by Wash. Rev. Code § 43.101.390(1)
(“The commission and individuals acting on behalf of the commission are
immune from suit...”) (emphasis added).

Chapter 43.101 of the Revised Code of Washington is the enabling statute
for the Commission. The Legislature described the purpose of the Commission
to include “the certification, suspension, and decertification of [police] officers”
and training programs to “enhance the integrity, effectiveness, and
professionalism” of police officers. Wash. Rev. Code § 43.101.020(2). While
statutorily composed of a small board of executive officers, the Commission has

the ability to contract with other “qualified organizations for the operation of,

13



training and education programs for criminal justice personnel.” Wash. Rev.
Code § 43.101.080(6), (13). “Individuals acting on behalf of” the Commission
are also granted statutory immunity. Wash. Rev. Code § 43.101.390(1).

Cruz named the Washington State Criminal Justice Training Commission,
the City of Spokane,” Sue Rahr, Rick Bowen, John Everly, Art Dollard, Jake
Jensen, and Todd Belitz as defendants. ER-193. Cruz has alleged, and it is
undisputed, that at all times relevant to this lawsuit, all of the individual
defendants were acting in their roles as administrators or instructors in
conjunction with Basic Law Enforcement Academy:

e Sue Rahr, Executive Director of the Commission;

e Rick Bowen, Commander of Basic Law Enforcement Academy;

e John Everly, Assistant Commander of Basic Law Enforcement
Academy;

e Art Dollard, Defensive Tactics Instructor® at Basic Law

Enforcement Academy;

7 As previously noted, the City of Spokane is named as a defendant in that
Spokane Police Department officers were serving as instructors and
administrators with the Commission and Basic Law Enforcement Academy. ER-
193. There are no unique allegations regarding the City of Spokane because the
individual Spokane employees were only sued based on their roles at the
academy.

8 Cruz refers to this position as a TAC Officer in his Complaint.
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e Jake Jensen, Defensive Tactics Instructor at Basic Law
Enforcement Academy;
e Todd Belitz, Defensive Tactics Instructor at Basic Law
Enforcement Academy;
ER-139-40 (Answer), 193 (Complaint).

Commission Defendants’ motion for partial summary judgment only
included conduct attributed to them. ER-121. In response, Cruz conceded that
the facts alleged by the Commission Defendants are undisputed, including that
the allegations all arose from Cruz’s interactions during Basic Law Enforcement
Academy with Commission Defendants who were employed by the
Commission. ER-109 (PI’s. Resp. to Mot. Summary J.), 122-23 (Defs.’
Statement of Material Facts). Each of the Commission Defendants was therefore
acting on behalf of the Commission.

2. Cruz’s claims all concern actions performed in the course of
training duties

Cruz’s allegations concern conduct performed in the course of the
Commission Defendants’ duties in the administration and enforcement of
Chapter 43.101, and accordingly fall under that chapter’s immunity provision.

See Wash. Rev. Code § 43.101.390(1) (providing that individuals acting on
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behalf of the commission are immune from suit in any action ‘“‘contesting or
based upon . . . official acts performed in the course of their duties in the
administration and enforcement of this chapter”).

The Commission has exclusive authority to train cadets to become police
officers. Wash. Rev. Code § 43.101.080(1). In Ent, the court similarly
considered the immunity statute’s application to a claim arising from actions
taken by individuals working at Basic Law Enforcement Academy. The plaintiff
was injured when he fainted and hit his head during graduation at which he had
been required to stand motionless for an extended period of time. Ent., 174
Wash. App. at 617. Ent argued the inspection and graduation ceremony were
activities not covered by the statute’s immunity. /d. at 618. The appellate court
disagreed, determining that “[iJmmunity unambiguously applies to chapter
43.101 RCW in its entirety. . . . Cadet training is clearly encompassed within the
[Commission’s] duties.” Id. at 619. It emphasized that the Legislature “gave the
[Commission] broad authority to develop and implement curriculum necessary
for its training programs,” and held, “Requiring attendance at a special event is
well within this discretion. We must give deference to educators in their
curriculum decisions.” Id. at 622 (citing Doherty v. S. Coll. of Optometry, 862

F.2d 570, 57677 (6th Cir.1988)) (internal citation to statute omitted).
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The same principle applies here. In attempting to distinguish Cruz’s
allegations from the graduation ceremony at issue in Ent, the district court
acknowledged that the ceremony was “well within the scope of the
Commission’s activity,” but stated that it was “unclear whether” the acts alleged
by Cruz “could be considered part of the Commission’s curriculum necessary
for implementing its training programs.” ER-27-29. The court based this
distinction on not having before it “Academy or Commission protocols to
support the assertion that their conduct involved ‘official acts performed in the
course of their duties,”” and found that it needed to know “the extent to which
Defendants departed from official training and dismissal procedures.” ER-29,
31.

This conclusion is not supported by the statute or by Ent. The Court of
Appeals in Ent did not rely on any “official protocol” allowing a lengthy
inspection at a graduation ceremony, but rather on the broad statutory discretion
given to the Commission by the legislature to train cadets, with special events
clearly falling within that discretion—consistent with “the wide latitude and
discretion afforded by courts to educational institutions in academic matters.”
Ent, 174 Wash. App. at 622 (quoting Marquez v. Univ. of Wash., 32 Wash. App.

302, 306, 648 P.2d 94 (1982)).
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Similarly, here, each of the discrete acts attributed to Commission
Defendants were done in the course of instructional duties, and fall equally
within the Commission’s broad discretion to implement instruction and
discipline of cadets in training”:

e Being reprimanded for being out of uniform on the first day of
training (ER-198);

e Being questioned about an assignment to write an email to his
police chief (ER-195);

e Being reprimanded for his cell phone going off during defensive
tactics training (ER-195-96);

¢ Being instructed to demonstrate skills learned by teaching a section
of class to his peers (ER-196);

e The manner in which his oleoresin capsicum (pepper spray)
certification was administered (ER-197);

e Being required to complete an obstacle course (/d.);

e Being paired with multiple recruits for training exercises (/d.);

® Commission Defendants denied some of the factual allegations and
denied the motive Cruz attached to the official acts, but the allegations are
accepted as true for the purpose of the partial summary judgment motion.

18



e Being advised that he failed to meet expectations, including
violating program rules related to parking (ER-198);
¢ Being questioned about properly storing ammunition (/d.);
e Being investigated regarding violation of the guest policy (ER-199—
200);
e Being dismissed from Basic Law Enforcement Academy for a
violation of the integrity policy (ER-200); and
e Administrative appeal of dismissal being denied (ER-202).
Although the Ent court did not cite any protocols relating to graduation
ceremonies, here, the regulations promulgated by the Commission clarify the
official nature of the actions in question. Report writing, firearms training, and
defensive tactics are examples from a non-exclusive list of subject areas for
Basic Law Enforcement Academy curriculum. Wash. Admin. Code § 139-05-
250(7), (9), (10). Further, cadets must demonstrate passing marks in academic
performance, practical skills, and personal conduct in order to graduate from
Basic Law Enforcement Academy. Wash. Admin. Code § 139-05-240(1)-(3).
See generally Wash. Rev. Code § 43.101.080(19) (Commission permitted to
promulgate rules and regulations to implement its training goals); Wash. Admin.

Code § 139-05-240(3) (failure to adhere to Basic Law Enforcement Academy
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rules, regulations, and policies may result in termination); Wash. Admin. Code
§ 139-05-935 (a cadet who disagrees the Commission’s disciplinary decision
may appeal by requesting an adjudicative hearing); see generally Wash. Admin.
Code § 139-03 (Explaining the time frames for appeal, burden of proof, and the
adoption of model rules of procedure for administrative hearings).

The statute is both unequivocal and unambiguous: the Commission and
administrators and instructors involved in training are immune from suit in any
civil or criminal action arising from acts performed in the course of their duties.
The motives Cruz assigns to the Commission Defendants do not change the
circumstances in which the acts occurred, as part of Cruz’s participation in Basic
Law Enforcement Academy. Accordingly, the plain language of the immunity
statute precludes Cruz’s state law claims against the Commission Defendants
and the district court erred in denying partial summary judgment.

VIII. CONCLUSION

For the foregoing reasons, this Court should reverse the judgment of the

district court, grant partial summary judgment to the Commission Defendants,

and dismiss Cruz’s state law claims against the Commission Defendants.
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IX. STATEMENT OF RELATED CASES
Commission Defendants and undersigned attorneys are not aware of any
currently pending related cases in the United States Court of Appeals for the
Ninth Circuit.

RESPECTFULLY SUBMITTED this 4th day of May, 2022.

ROBERT W. FERGUSON
Attorney General

s/ Taylor Hennessey
TAYLOR M. HENNESSEY, WSBA No. 54135
Assistant Attorney General
Attorney for State Defendants/Appellants
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
Taylor.Hennessey(@atg.wa.gov
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JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal
corporation; the CITY OF
SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
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Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.
Notice is hereby given that WASHINGTON STATE CRIMINAL JUSTICE

TRAINING COMMISSION, CITY OF SPOKANE, SUE RAHR, RICK BOWEN,
TODD BELITZ, JAKE JENSEN, ART DOLLARD and JOHN EVERLY,
defendants in the above captioned matter, hereby appeal to the United States Court
of Appeals for the Ninth Circuit from the October 8, 2021 Order Denying
Defendants’ Motion for Partial Summary Judgment (ECF No. 33). Defendants
appeal is taken as a matter of right pursuant to 28 U.S.C. § 1291 and the collateral

order doctrine, see Tuuamalemalo v. Greene, 946 F.3d 471 (9th Cir. 2019), where
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the District Court’s order denied them immunity from suit provided by RCW
43.101.390.

Attached as Appendix A is the Representation Statement required by FRAP
3-2(b).

DATED this 1st day of November, 2021.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
KATHERINE A. MCNULTY, WSBA No. 48448
Assistant Attorneys General
Attorney for Defendants Washington State
Criminal Justice Training Commission, City of
Spokane, Sue Rahr, Rick Bowen, John Everly,
Art Dollard, Jake Jensen, & Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
Carl.Warring@atg.wa.gov
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EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,
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V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal
corporation; the CITY OF
SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
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Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
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Defendants.
Notice is hereby given that WASHINGTON STATE CRIMINAL JUSTICE

TRAINING COMMISSION, CITY OF SPOKANE, SUE RAHR, RICK BOWEN,
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defendants in the above captioned matter, hereby appeal to the United States Court
of Appeals for the Ninth Circuit from the October 8, 2021 Order Denying
Defendants’ Motion for Partial Summary Judgment (ECF No. 33). Defendants
appeal is taken as a matter of right pursuant to 28 U.S.C. § 1291 and the collateral
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the District Court’s order denied them immunity from suit provided by RCW
43.101.390.

Attached as Appendix A is the Representation Statement required by FRAP
3-2(b).
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ROBERT W. FERGUSON
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Assistant Attorneys General
Attorney for Defendants Washington State
Criminal Justice Training Commission, City of
Spokane, Sue Rahr, Rick Bowen, John Everly,
Art Dollard, Jake Jensen, & Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
Carl.Warring@atg.wa.gov
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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Oct 08, 2021

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; CITY OF
REPUBLIC, a municipal corporation;
CITY OF SPOKANE, a municipal
corporation; WASHINGTON STATE
CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission;
RAY MAYCUMBER, Ferry County
Sheriff; AMY ROOKER, Ferry
County Chief Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at the
Ferry County Sheriff’s Office; RICK
BOWEN Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
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DOLLARD, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training
Commission Basic Law Enforcement
Academy; JAKE JENSEN, Police
Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training
Commission Basic Law Enforcement
Academy; and SUE RAHR,
Executive Director of the Washington
State Criminal Justice Training
Commission,

Defendants.

BEFORE THE COURT, without oral argument, is a Motion for Partial
Summary Judgment, ECF No. 21, by Defendants Washington State Criminal Justice
Commission (“Commission’), City of Spokane, Sue Rahr, Rick Bowen, John
Everly, Art Dollard, Jake Jensen, and Todd Belitz (collectively “Defendants”). The
Court has reviewed the parties’ submissions with respect to the motion, the
remaining record, the relevant law, and is fully informed. See ECF Nos. 21; 22; 29—
32.

/]

/1]
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EVIDENTIARY OBJECTIONS

As an initial matter, the Court must determine the appropriate scope of the
evidentiary record at summary judgment. Therefore, the Court preliminarily
considers Plaintiff’s failure to file a statement of disputed material facts and
Defendants’ objection to Plaintiff’s proffered exhibit as unauthenticated hearsay.
Statement of Disputed Material Facts

Plaintiff refutes Defendants’ factual allegations, but Plaintiff’s response to the
present motion did not include a statement of disputed material facts to address
which material facts preclude summary judgment, as is required by Local Civil Rule
56(c)(1)(B). A party must support an assertion that a fact is genuinely disputed by
“citing to particular parts of materials in the record,” including depositions,
documents, and affidavits or declarations. Fed. R. Civ. P. 56(c)(1). Where a party
fails to properly address another party’s assertion of fact as required by Rule 56(c¢),
the court may, among other things, “give an opportunity to properly support or
address the fact” or “consider the fact undisputed for purposes of the motion.” Fed.
R. Civ. P. 56(e)(1)—(2); see also L. Civ. R. 56(e) (“The Court may consider a fact
undisputed and admitted unless controverted by the procedures set forth in L. Civ. R.
56(c).”).

However, the assumption of Defendants’ undisputed facts does not
automatically entitle Defendants to summary judgment. See, e.g., Hamilton v.

Keystone Tankship Corp., 539 F.2d 684, 686 (9th Cir. 1976) (reversing summary

ORDER DENYING DEFENDANTS’ MOT
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judgment for the moving party, despite absence of opposition or statements of
genuine issues of fact by the opponent, because “the movant’s papers on their face
are clearly insufficient to support a motion for summary judgment”).
Authentication and Hearsay

Separately, Defendants object to consideration of Exhibit A to Plaintiff’s
Declaration in support of his response opposing the present motion, ECF No. 31-1.
Defendants argue that the document is unauthenticated hearsay and contains
inadmissible opinions by a lay witness. ECF No. 32 at 34 n.2.

At summary judgment, the Court is concerned with whether “the material
cited to support or dispute a fact cannot be presented in a form that would be
admissible in evidence.” Fed. R. Civ. P. 56(c¢)(2). The Court focuses on the
admissibility of the evidence’s contents rather than its form. Fraser v. Goodale, 342
F.3d 1032, 1037 (9th Cir. 2003). Therefore, a party need not “produce evidence in a
form that would be admissible at trial, as long as the party satisfies the requirements
of Federal Rule[] of Civil Procedure 56.” Block v. City of Los Angeles, 253 F.3d
410, 419 (9th Cir. 2001). Evidentiary objections for authentication and hearsay may
be overruled when the evidence could be presented in an admissible form at trial.
See Comite de Jornaleros de Redondo Beach v. City of Redondo Beach, 657 F.3d
936, 964 n.7 (9th Cir. 2011) (“Rule 56 is precisely worded to exclude evidence only
if it’s clear that it cannot be presented in an admissible form at trial.”); see also

Lawrence v. City & Cty. of San Francisco, 258 F. Supp. 3d 977, 986 (N.D. Cal.
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2017) (overruling hearsay and authentication challenges to police reports where their
contents could be made admissible through direct testimony).

Exhibit A appears to include emails between City of Republic Police Chief
Loren Culp and certain defendants in this matter. ECF No. 31-1 at 2—8. Plaintiff
notes he was included on the email string dated June 29, 2017, which attached all of
Chief Culp’s “information, notes and emails” regarding Plaintiff’s “file.” Id. at 3.
Plaintiff declares the documents are true and correct copies of the email he received
and Chief Culp’s report. ECF No. 31 at 5.

The Court overrules Defendants’ objection to Exhibit A because it could be
admissible at trial after proper authentication. To the extent the document contains
hearsay, the Court finds that their contents could be elicited through direct testimony
at trial. See, e.g., Fraser, 342 F.3d at 1037 (noting the author of a diary could
“testify to all the relevant portions of the diary from her personal knowledge”).
Furthermore, and as will be discussed below, the Court finds that Defendants have
failed to show they are entitled to partial summary judgment as a matter of law
regardless of the Court’s consideration of Chief Culp’s emails and report.

Having disposed of Defendants’ procedural objections, the Court finds that
the facts provided in Defendants’ Statement of Material Facts and the evidentiary
record put forth by the parties will serve as the factual record for purposes of this

motion.
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BACKGROUND

The following facts are derived from Defendants’ Statement of Material Facts,
ECF No. 22, and Plaintiff’s Verified Complaint, ECF No.31-2, unless otherwise
noted. As indicated above, the Court will treat Defendants’ Statement of Material
Facts as undisputed. To the extent Defendants dispute facts raised in Plaintiff’s
Verified Complaint, the Court views those facts in the light most favorable to
Plaintiff. Scott v. Harris, 550 U.S. 372, 380 (2007).

Plaintiff John J. Cruz began working as a police officer for the City of
Republic in September 2016. ECF No. 31-2 at 4. Mr. Cruz is Hispanic and alleges
that he was frequently subjected to racist comments by both colleagues and
supervisors, including Deputy Austin Hershaw. Id. at 4-5. At some point before
January 2017, Mr. Cruz reported Deputy Hershaw for sexual misconduct while on
duty. Id. at 5. Afterwards, Mr. Cruz alleges Deputy Hershaw was furious with him.
Id. Mr. Cruz later enrolled in the Commission’s Basic Law Enforcement Academy
(“Academy”) in Spokane, which Deputy Hershaw already had completed. /d.

In January 2017, Deputy Hershaw returned to the Academy to pick up targets
for a firearms training. Id. at 6. While there, he allegedly complained to Assistant
Commander John Everly and Officer Art Dollard about Mr. Cruz’s “false
allegations” against him. Id. Mr. Cruz claims that Deputy Hershaw also requested
that Assistant Commander Everly and Officer Dollard treat Mr. Cruz harshly during

his time at the Academy. /d.
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In February 2017, Plaintiff started classes at the Academy, where he alleges
that he was consistently “singled out for harsh treatment,” particularly by Officer
Dollard and Assistant Commander Everly. Id. Specifically, Plaintiff argues that he
was falsely accused of lying on multiple occasions, assaulted with pepper spray
more harshly than other trainees, and generally berated and cited for rule violations
when other similarly situated trainees were not. ECF Nos. 31-2 at 6-11; 29 at 4-5.

A few weeks into training, Plaintiff asserts that he received permission to have
his daughter and his girlfriend occasionally stay with him as overnight guests. ECF
No. 31-2 at 9-10. Several months later, and just three weeks before Plaintiff’s
graduation from the Academy, Assistant Commander Everly and Commander Rick
Bowen questioned Plaintiff about the overnight stays. /d. at 10. Plaintiff told the
officers he had received prior approval to have overnight guests, but Assistant
Commander Everly determined that Plaintiff was lying. /d. at 10—11. On this basis,
Plaintiff was dismissed from the Academy for violating its integrity policy. ECF
Nos. 31-2 at 11. His dismissal occurred in May 2017. ECF No. 22 at 2-3.

Plaintiff appealed his dismissal, which the Commission’s Executive Director,
Sue Rahr, upheld in June 2017. ECF Nos. 22 at 3; 31-2 at 13. Following Executive
Director Rahr’s decision, Mayor Koontz immediately terminated Plaintiff from the
City of Republic Police Department. ECF No. 31-2 at 13. Plaintiff asserts that his

dismissal was a “mystery” to him until he received emails and a report detailing
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Chief Culp’s private investigation into the matter. ECF No. 31 at 5; see also ECF
No. 31-1 at 2-14.

Mr. Cruz originally filed a Complaint in King County Superior Court alleging
the following six state law claims and two federal law claims against Defendants: (1)
wrongful discharge in violation of public policy; (2) wrongful termination in
violation of public policy, RCW 42.41.010; (3) violation of the Washington Law
Against Discrimination (“WLAD”) regarding retaliation against a whistleblower,
RCW 49.60.210; (4) intentional infliction of emotional distress; (5) intentional
interference with a business relationship; (6) violation of WLAD based on racial
discrimination, RCW 49.60.180; (7) violation of substantive due process, 42 U.S.C.
§ 1983; and (8) violation of procedural due process, 42 U.S.C. § 1983;. ECF No.
31-2 at 14-31.!

For the above state law claims, Plaintiff asserts claim (1) against Executive
Director Rahr; claims (1), (5), and (6) against Commander Bowen; claims (2)—(6)
against Officers Dollard, Jensen, and Belitz; and all six state law claims against
Assistant Commander Everly. Id. at 14-33. He also requests that the actions of

Executive Director Rahr and Commander Bowen be imputed to their employer, the

! Plaintiff asserted the same claims as well claims for defamation and a separate
violation of WLAD for racial discrimination against defendants not included in the

present motion. ECF No. 31-2 at 14-33.
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Commission, and that the actions of the remaining defendants be imputed to their
employer, City of Spokane. Id. at 33.

Defendants removed the matter to federal district court based on federal
question jurisdiction. ECF No. 1; 28 U.S.C. §1331. Civil proceedings initiated in
state court may be removed by defendants, “to the district court of the United States
for the district and division embracing the place where such action is pending.” 28
U.S.C. § 1441(a).? Accordingly, this Court has jurisdiction over this matter because
Mr. Cruz raises a federal question by alleging violation of both his procedural and
substantive due process rights under 42 U.S.C. § 1983. This Court also has
supplemental jurisdiction over Mr. Cruz’s state law claims pursuant to 28 U.S.C. §
1367. A jury trial is set for May 2022 and discovery is scheduled to be completed
by November 29, 2021. ECF No. 19 at 2, 5.

LEGAL STANDARD

Summary judgment is appropriate where the evidence, viewed in the light
most favorable to the nonmoving party, shows “that there is no genuine issue as to
any material fact and that the movant is entitled to judgment as a matter of law.”

Fed. R. Civ. P. 56(a). Only disputes over facts that might affect the outcome of the

? Defendants originally removed this case to the Western District of Washington,
but later moved to change venue. ECF No. 4. The court granted their motion and

ordered the case be transferred to this Court. ECF No. 13.
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suit will preclude the entry of summary judgment, and the disputed evidence must be
“such that a reasonable jury could return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The moving party “bears the initial responsibility of informing the district
court of the basis for its motion and identifying those portions of [the record] which
it believes demonstrate the absence of a genuine issue of material fact.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986). Parties opposing summary judgment
must cite to “particular parts of materials in the record” establishing a genuine
dispute. Fed. R. Civ. P. 56(c)(1); accord T.W. Elec. Serv., Inc., v. Pacific Elec.
Contractors Ass’n, 809 F.2d 626, 630 (9th Cir. 1987).

DISCUSSION

Defendants argue that they are statutorily immune from civil suit regarding
Plaintiff’s state law claims. See ECF No. 21 at 2 (citing Wash. Rev. Code “RCW”
43.101.390).> The statute at issue immunizes the Commission and individuals
acting on its behalf “in any civil or criminal action contesting or based upon

proceedings or other official acts performed in the course of their duties in the

3 Defendants concede that the statutory immunity purportedly afforded to them by
RCW 43.101.390 does not extend to claims brought under 42 U.S.C. § 1983. ECF

No. 21 at 5 n.1 (citing Wallis v. Spencer, 202 F.3d 1126, 1144 (9th Cir. 2000)).
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administration and enforcement of this chapter.” RCW 43.101.390(1).* The
immunity provision is part of a broader statutory scheme regarding the Criminal
Justice Training Commission’s education and training standards. Chapter 43.101
RCW. In 1974, the Washington State Legislature created the Commission to govern
the oversight and accountability of peace officers and corrections officers. See RCW
43.101.020. The immunity provision was added to the chapter in 2001 along with
several other provisions related to the certification of officers. See H.B. 1062, 57th
Leg., 2001 Reg. Sess. (Wash. 2001) (effective Jan. 1, 2002). Defendants contend
that this statutory immunity extends to civil suits brought under state law by law
enforcement trainees participating in the Commission’s training academy. ECF No.
21 at 5-6 (citing Ent v. Washington State Criminal Justice Training Comm 'n, 174
Wash. App. 615, 301 P.3d 468 (Wash. Ct. App. 2013)).

The Ent Court is the only state court decision that has applied RCW
43.101.390 to bar a party’s civil suit against the Commission. There, a student
police officer at the Commission’s training academy in Burien was forced to stand
for over an hour at an inspection and graduation ceremony, causing him to faint and
strike his head on the floor. Ent, 174 Wash. App. at 617. He sustained significant

head injuries due to the fall and sued the Commission for negligence. /d. The trial

* The Court cites to the current version of the statute which became effect July 25,

2021.
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court granted the Commission’s motion for judgment on the pleadings, citing the
statutory immunity provision under RCW 43.101.390. Id. at 618. On appeal, the
plaintiff argued that the statute should be interpreted as providing immunity solely
for the Commission’s certification and decertification of peace officers. Id. at 618—
19. The appellate court rejected the plaintiff’s argument, ruling that “[iJmmunity
unambiguously applies to chapter 43.101 RCW in its entirety.” Id. at 619.°

Turning to the Commission’s actions, the court considered whether the events
at issue fell within the purview of the immunity statute. The court determined that
the legislature granted the Commission “broad authority to develop and implement
curriculum necessary for its training programs.” Id. at 622 (citing RCW
43.101.080(8)—(13)). As aresult, the Ent Court gave deference to the Commission’s

discretionary decisions for its graduation ceremonies and concluded that the

5> The Ent Court’s interpretation of former RCW 43.101.390 appears to be
consistent with the current version of the statute, which added a new subsection to
the statute’s already-broad grant of immunity:

(2) Without limiting the generality of the foregoing, the
commission and individuals acting on behalf of the
commission are immune from suit in any civil action based
on the certification, denial of certification, suspension, or
other action regarding decertification of peace officers,
reserve officers, or corrections officers.

RCW 43.101.390(2).
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inspection and ceremony were within the scope of the Commission’s immunized
activity. Id.

In line with Ent, Defendants argue they are entitled to statutory immunity
because Mr. Cruz’s state law claims “arise from [his] participation in, and dismissal
from, the Commission’s [Academy].” ECF No. 21 at 7. Plaintiff contends that the
statute grants immunity only for “official acts performed in the course of
[Defendants’] duties” and that it does not apply to racially discriminatory or
retaliatory conduct. ECF No. 29 at 3 (internal quotation marks omitted).

Plaintiff also moves for an opportunity to conduct discovery in this case
pursuant to Federal Rule of Civil Procedure 56(d), indicating that he would seek
discovery to ascertain the extent to which Defendants departed from training or
disciplinary protocols, “their treatment of similarly-situated trainees, . . . and the
terms of individual Defendants’ dual employment by the Academy and the City of
Spokane.” ECF Nos. 29 at 10; 30 at 3. Defendants counter that additional discovery
is unnecessary because their motives “do not affect the operation of RCW
43.101.390 as a matter of law.” ECF No. 32 at 7-8 n. 4. Therefore, the Court first
considers whether a genuine issue of material fact exists regarding the applicability
of the immunity statute to this case.

Plaintiff raises several significant distinctions from the facts in Ent to those
raised in this case. First, the scope of the immunized activity in Ent was partially

premised on the deferential policy decisions owed to the Commission in overseeing
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inspection and graduation ceremonies. 174 Wash. App. at 622. Here, in contrast,
Defendants broadly assert that the conduct at issue involved “official acts” of
Defendants “as part of the administration” of Academy training regardless of the
ulterior motives behind the acts. ECF No. 32 at 5. But Defendants do not cite to
any of the Academy or Commission protocols to support the assertion that their
conduct involved “official acts performed in the course of their duties.” RCW
43.101.390(1).

A second distinction from Ent concerns the parties involved. The plaintiff in
Ent sued only the Commission, but Mr. Cruz asserts claims against the Commission,
Executive Director Rahr, Commander Bowen, and individual officers employed by
the City of Spokane, as well as other non-moving defendants. In reviewing the
evidentiary record, a material question of fact remains as to whether individual
defendants were acting “on behalf of the Commission™ or on their own personal
animus throughout Plaintiff’s training and ultimate dismissal from the Academy.
RCW 43.101.390(1). Relatedly, Defendants leave completely unaddressed how an
immunity statute for the Commission and individuals acting on its behalf extends to
Defendant City of Spokane.

Turning to the request for additional discovery under Rule 56(d), a party must
show that “‘(1) it has set forth in affidavit form the specific facts it hopes to elicit
from further discovery; (2) the facts sought exist; and (3) the sought-after facts are

essential to oppose summary judgment.”” Midbrook Flowerbulbs Holland B.V.
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Holland Am. Bulb Farms, Inc., 874 F.3d 604, 619—20 (9th Cir. 2017) (quoting
Family Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortg. Corp., 525 F.3d 822, 827
(9th Cir. 2008)). A continuance to conduct discovery is warranted only where the
movant has diligently pursued prior discovery opportunities. Big Lagoon Rancheria
v. California, 789 F.3d 947, 955 (9th Cir. 2015) (en banc). Here, Plaintiff’s counsel
submitted a declaration stating that more time is needed before the discovery cutoff
to examine Defendants’ motives “for their departures from normal training
procedure” as well as their prior communications with non-moving Defendants
Deputy Hershaw and Detective Rainer. ECF No. 30 at 3.

The Court recognizes that discovery has not yet closed in this case. As
discussed above, the “official acts” and “duties” of Defendants related to Plaintiff’s
participation in the Academy is relatively fact-intensive, and the parties have yet to
conduct written discovery and depositions. Moreover, Defendants’ citation to one
case applying the immunity statute in a negligence suit does not illustrate they are
automatically entitled to immunity here. Nor do Defendants assert that Plaintiff
failed to diligently pursue discovery.

At this stage, a material issue of fact as to the applicability of RCW
49.101.390 to Defendants’ alleged misconduct precludes partial summary judgment
in this case. Specifically, Defendants fail to show that they are automatically
immunized from suit, regardless of their alleged discriminatory or retaliatory intent.

The scope of immunized activity in Ent involved the actions of academy staff that,
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though potentially negligent, were well within the scope of the Commission’s
activity. 174 Wash. App. at 622. Here, however, it remains unclear whether the
misconduct Plaintiff alleges could be considered part of the Commission’s
curriculum necessary for implementing its training programs. The Court further
finds that Mr. Cruz has shown that he requires an opportunity to obtain additional
information, such as the extent to which Defendants departed from official training
and dismissal procedures. ECF No. 30 at 3. The Court finds that these facts are
especially relevant to the scope of the immunized activity in this case.

Therefore, the Court denies with leave to renew Defendants’ Motion for
Partial Summary Judgment, after discovery is conducted in this matter. See Fed. R.
Civ. P. 56(d).

Accordingly, IT IS HEREBY ORDERED:

1. Defendants’ Motion for Partial Summary Judgment, ECF No. 21 is

DENIED with leave to renew as indicated above.

IT IS SO ORDERED. The District Court Clerk is directed to enter this

Order and provide copies to counsel.

DATED October 8, 2021.

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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CARL P. WARRING

1116 W Riverside, Suite 100
Spokane, WA 99201

(509) 456-3123

Honorable Rosanna M. Peterson

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ, NO. 2:20-cv-00250-RMP

Plaintiff,

DEFENDANTS’ REPLY

V. MEMORANDUM
FERRY COUNTY; the CITY OF 9/3/2021
REPUBLIC, a municipal Without Oral Argument

corporation; the CITY OF
SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the

Spokane Police Department and
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TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

L. INTRODUCTION
The plain language of RCW 43.101.390 makes the Criminal Justice
Training Commission (“CJTC”) and its agents immune from “any civil or

29

criminal action.” Yet, Cruz asks the Court to limit the immunity afforded by
RCW 43.101.390 to exclude the state law civil claims he has brought against the
CJTC Defendants.! To support his request, Cruz argues that the phrase “official

acts performed in the course of their duties” precludes coverage for suits

I The CJTC Defendants are the moving Defendants and include:
Washington State Criminal Justice Training Commission, City of Spokane, Sue

Rahr, Rick Bowen, John Everly, Art Dollard, Jake Jensen, and Todd Belitz.
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involving retaliation, and other intentional torts, because such conduct can never

be “official acts performed in the course of their duties.” Cruz’s interpretation of

RCW 43.101.390 is wrong for at least two reasons. First, it runs afoul of the most

basic rule of statutory construction — if accepted, the interpretation would render

express language in RCW 43.101.390 meaningless.  Second, Cruz’s

interpretation also relies on a rationale (drawing comparisons to language in

unrelated statutes) that has previously been rejected by Washington Courts. Both
of these defects are described more fully below.
II. FACTS

In his response to the CJTC Defendants’ motion, Cruz conceded that the

facts alleged by the CJTC Defendants are undisputed facts. ECF No. 29 at 3:14-

15. After doing so, Cruz suggests that additional facts are necessary for context.?

2 Cruz fails to provide a Statement of Disputed Material Facts as required
by LCR 56(c)(1)(B) that sets forth disputed material facts that preclude summary
judgment. Accordingly, the Defendants cannot provide a Reply Statement Of
Material Facts Not In Dispute as contemplated by LCR 56(c)(1)(C). However,
pursuant to Fed. R. Civ. P. 56(c)(2), the CJITC Defendants object to consideration
of Ex. 1 to the Declaration of John Cruz (ECF No. 31-1) for the following
reasons. First, Cruz lacks the personal knowledge to authenticate the exhibit. ER

602, ER 901. Second, the exhibit contains hearsay and hearsay within hearsay.
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MEMORANDUM Spokane, WA 99201-1194
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ECF No. 29 at 3:15. Cruz’s additional facts serve only to illustrate that the acts
that form the basis of his legal claims were acts done by the CJTC Defendants
while serving in their roles as members of CJTC. ECF No. 31 at 3:13-5:2. For
example, Cruz complains that he was treated improperly during his Basic Law
Enforcement Academy training related to (1) his submission of a report; (2)
having a cell phone on during an exercise; (3) how he was pepper sprayed during
an exercise; and (4) for rule violations regarding dress code, parking and

overnight visitors. ECF No. 31 at 3:13-5:2.
III. ARGUMENT

RCW 43.101.390 Bars Cruz’s State Law Claims Against The CJTC
Defendants

In its current form, RCW 43.101.390 provides,

The commission, its boards, and individuals acting on behalf of the
commission and its boards are immune from suit in any civil or
criminal action contesting or based upon proceedings or other
official acts performed in the course of their duties in the
administration and enforcement of this chapter.

RCW 43.101.390. This immunity extends to claims brought against CJTC by
law enforcement trainees participating in the Basic Law Enforcement Academy,

as illustrated by Ent v. Washington State Criminal Justice Training Comm'n, 174

Wash. App. 615, 301 P.3d 468 (2013). In this regard, Cruz unwittingly

ER 802, 805. Third, the exhibit contains statements that are inadmissible opinion

by a lay witness. ER 701.
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acknowledges that the misconduct he alleges against the CJTC Defendants is
based upon official acts of the CJTC Defendants while he was a cadet at the Basic
Law Enforcement Academy. ECF No. 29 at 4:14-5:19. The acts he complains
of are unmistakably acts done as part of the administration of the Basic Law
Enforcement Academy. ECF No. 29 at 4:14-17 (criticized regarding the
submission of a report), 4:18-19 (criticized for having a cell phone on during an
exercise), 5:5-6 (being pepper sprayed during an exercise), 5:6-9 (criticized for
violating dress code). His description of the motives behind those acts does not
change the circumstances in which the acts occurred. Accordingly, the plain
language of RCW 43.101.390 precludes Cruz’s state law claims against the CJTC
Defendants.

Cruz seeks to avoid the obvious result of RCW 43.101.390 by arguing the
statute’s grant of immunity does not extend to his state law claims. ECF No. 29
at 6:4-11:13. Specifically, Cruz points to a phrase in RCW 43.101.390 — “official
acts performed in the course of their duties” — and claims the phrase is intended
to except theories of retaliation (and or other intentional torts) from the statute’s
grant of immunity. Cruz’s reading of RCW 43.101.390 is flawed for at least two
reasons.

First, Cruz’s interpretation would render express language in RCW
43.101.390 meaningless. This would violate the maxim expressed in Ralph v.

State Dep’t of Nat. Res., 182 Wash.2d 242, 343 P.3d 342 (2014):

DEFENDANTS’ REPLY 5 ATTORNEY GENERAL OF WASHINGTON
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[courts] cannot “simply ignore” express terms. [Courts] must

interpret a statute as a whole so that, if possible, “no clause,

sentence, or word shall be superfluous, void, or insignificant.”
Ralph, 182 Wash.2d at 248 (internal citations omitted).> Specifically, Cruz urges
a reading that would exclude intentional misconduct theories from the immunity
provided. ECF No. 29 at 7:5-10:8. His reading, if accepted, would leave little-
to-no room for immunity from criminal actions. Yet, the Legislature expressly
listed suits premised on criminal actions as falling within the statute’s grant of
immunity. Thus, Cruz’s suggested reading of RCW 43.101.390 must be
erroneous.

Second, Cruz relies on the interpretation of marginally similar phrases in
unrelated criminal statutes to suggest RCW 43.101.390 is more limited than its
plain language suggests. ECF No. 29 at 7:5-9:9. Washington Courts have
previously rejected this approach to statutory interpretation. See Auto Value
Lease Plan, Inc., v. Am. Auto Lease Brokerage, Ltd., 57 Wash. App. 420, 423,
788 P.2d 601 (1990) (if differing statutes using same term are not in pari materia,
there is no basis for inferring a legislative intent to import the definition of the
term from one statutory scheme into the other); see also Graham v. State Bar

Ass’'n, 86 Wash.2d 624, 626, 548 P.2d 310 (1976) (holding that statute calling

3 When interpreting a state statute, federal courts look to state rules of

statutory construction. Ass'n des Eleveurs de Canards et d'Oies du Quebec v.

Harris, 729 F.3d 937, 945 (9th Cir. 2013).
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the bar association an “agency of the state” did not use “agency” in the same
sense as in a separate unrelated statute regarding audits of state agencies). And
this approach should be rejected here to avoid the absurd result that would follow.
Namely, the effectiveness of RCW 43.101.390 would be reduced to a pleadings
game. Any plaintiff who wanted to side-step the immunity provided by the
Legislature would need only plead claims of discrimination or other intentional
misconduct under Cruz’s interpretation. Surely this was not the Legislature’s
intent in enacting RCW 43.101.390.

No factual dispute exists;* Cruz’s state law claims against the CJTC

Defendants arise from Cruz’s participation in, and dismissal from, the CJTC’s

* Cruz, in the body of his responsive pleading, purports to request a
continuance if the Court intends to grant the CJTC Defendants’ motion. ECF No.
29 at 10:9-19. However, Cruz fails to analyze the four considerations the Ninth
Circuit has outlined relating to motions to continue: “(1) the “diligence” of the
party seeking the continuance; (2) whether granting the continuance would serve
any useful purpose; (3) the extent to which granting the continuance would have
inconvenienced the court and the opposing party; and (4) the potential prejudice.”
State Farm Fire & Cas. Co. v. Willison, 833 F. Supp. 2d 1200, 1211, (D. Haw.
2011). Cruz could not meet these standards even if he had tried. No useful

purpose exists for allowing Cruz to conduct discovery as to the CIJTC
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Basic Law Enforcement Academy. As a matter of law, RCW 43.101.390 affords

each of the CJTC Defendants immunity from Cruz’s state law claims.

IV. CONCLUSION

For the reasons discussed above, the Court should grant the Defendants’
motion for summary judgment and dismiss with prejudice Cruz’s state law claims
brought against the CJTC Defendants.

DATED this 17th day of August, 2021.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring@atg.wa.gov

Defendant’s motives. The CJTC Defendant’s motives do not affect the operation

of RCW 43.101.390 as a matter of law.
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PROOF OF SERVICE
I certify that I electronically filed this document with the Clerk of the Court

using the CM/ECF system which will send notification of such filing to the
following:

Allison R. Foreman allison@thbzlaw.com

Nathan J. Arnold nathan@cajlawyers.com

Michael McFarland, Jr. mmcfarland@ecl-law.com

Jerry Moberg jmoberg@mrklawgroup.com

Mary Rathbone mrathbone@mrklawgroup.com

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

DATED this 17th day of August, 2021, at Spokane, Washington.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring(@atg.wa.gov
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Hon. Rosanna M. Peterson
Emanuel Jacobowitz, WSBA No. 39991
Nathan J. Arnold, WSBA No. 45356
Arnold & Jacobowitz PLLC
2701 First Ave., Ste. 200
Seattle, WA 98121

(206) 769-3759; Fax (206) 866-3234
Manny@CAJlawyers.com

Allison R. Foreman, WSBA No. 41967

Foreman, Hotchkiss, Bauscher, & Zimmerman, PLLC
124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,

Plaintiff, CASE NO. 2:20-cv-00250-RMP

V. DECLARATION OF JOHN J.

CRUZ IN SUPPORT OF
PLAINTIFF’S RESPONSE TO
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY
JUDGMENT ON PLAINTIFF’S
STATE LAW CLAIMS

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal corporation;
the CITY OF SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil
Deputy; AUSTIN HERSHAW, Police
Officer at the Black Diamond Police
Department; PATRICK RAINER,
Detective at the Ferry County Sheriff’s

N N N N N N N N N N N N N N N N N

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF JOHN J. CRUZ - i Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 41 206-799-4221
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Office; RICK BOWEN, Commander
of the Washington State Criminal
Justice Training Commission Basic
Law Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy; and
SUE RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

DECLARATION OF JOHN J. CRUZ - ii
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John J. Cruz declares as follows:

1. 1 am an adult citizen of the State of Washington, am competent to testify and
hereby testify of my personal knowledge unless otherwise indicated.

2. | am the Plaintiff in the above-captioned matter.

3.1n 2017, I was a rookie police officer in the Republic, WA Police Department. As
such, | attended the Basic Law Enforcement Academy run by Defendant Washington
State Criminal Justice Training Commission.

4. A month earlier, | had run afoul of Defendants Rainier and Hershaw, who were
then law enforcement officers for the Ferry County Sheriff’s Department.

5. Detective Rainier and Deputy Hershaw, and others, frequently harassed me based
on my Hispanic heritage.

6. Matters took a turn for the worse after | reported Hershaw for having sex in an
official vehicle while on duty, a report which enraged Hershaw.

7. When | attended the Academy starting a month later, Hershaw’s former trainers,
Defendants Dollard and Everly, embarked on a campaign of harassment and oppression
against me which culminated in getting me dismissed for supposed dishonesty. Here
are some examples.

8. Officer Dollard publicly and falsely accused me of not having submitted a
required report and of lying about it.

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF JOHN J. CRUZ - 1 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 43 206-799-4221
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9. Officer Dollard publicly berated me for having my cell phone on during an
exercise, something he did not criticize other equally ‘guilty’ trainees for.

10. Officer Dollard ordered me, and only me, not to sit or lean, while | was
recovering from a leg injury.

11. Officer Dollard assaulted me with pepper spray under the guise of a training
exercise, spraying me far more thoroughly than the other trainees and gloating about it
afterwards in my earshot.

12. Assistant Commander Everly singled me out for criticism for nonexistent rule
violations, like not wearing a jacket, something he did not sanction other equally ‘guilty’
trainees for. No regulation or rule required a jacket.

13. Assistant Commander Everly singled me out for nominal violations such as
parking in the wrong spot, something he did not sanction other equally ‘guilty’ trainees
for.

14. Finally, Assistant Commander Everly singled out me for violating another non-
existent policy by having my daughter stay overnight on a weekday; and when |
reported that when | had asked for leave to host her, | had been informed only that
overnight guests were allowed, without restriction, Assistant Commander Everly

declared without evidence that I was lying and terminated me, not for having a guest,

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF JOHN J. CRUZ - 2 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 44 206-799-4221
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but for dishonesty. | was not even allowed to consult a lawyer before that hearing,
although I asked if I could.

15. The hostility shown by those officers, and the way they went out of their way
and outside normal training procedure to drive me out, was a mystery to me, until |
heard from my former Chief at the Republic Police Department, Loren Culp.

16. Chief Culp copied me on an email he sent to the Mayor attaching his official
report of his investigation into the circumstances of my ouster. A true and correct copy
of the email and report are attached hereto as Exhibit A. Chief Culp reports that he
interviewed Deputy Hershaw and noted that Deputy Hershaw at first lied during the
investigation (the very thing | was dismissed for supposedly doing) but then admitted
that he had talked with Assistant Commander Everly and Officer Dollard shortly before
| began my Academy training. Chief Culp also reports that Deputy Hershaw, even
months later, was plainly still enraged at me, blaming me for breaking silence about his
unprofessional conduct, and accusing me of lying. Although Deputy Hershaw denies
having talked with Everly and Dollard about me in this way, or asking them to retaliate,
it’s not much of a stretch to infer that he did so back in early 2017, when his emotional

wounds were even fresher than during his interview with Chief Culp.

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
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17. The above facts are also set forth in my Verified Complaint in this matter, a true
and correct copy of which is attached hereto as Exhibit A and is incorporated herein for

more context and detail.

| declare under penalty of perjury of the laws of the State of Washington that the
statements contained herein are true and accurate to the best of my knowledge and
belief.

Executed this 3d day of August 2021 jn ___12¢oma , Washington.

via

John J. Cruz

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF JOHN J. CRUZ - 4 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
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CERTIFICATE OF SERVICE
| hereby certify that on August 3, 2021, | electronically filed the foregoing with
the Clerk of the court using the CM/ECF system which will send notification of such
filing to those registered with CM/ECF, including the following:

Michael E. McFarland, Jr.
Email: MMcFarland@ecl-law.com

Jerry Moberg Mary Rathbone
Email: jmoberg@mrklawgroup.com
Email: mrathbone@mrklawgroup.com

Carl P. Warring
Email: CarlW@atg.wa.gov

EXECUTED this 3d day of August 2021 at Seattle, Washington.

/s/lEmanuel Jacobowitz
Emanuel Jacobowitz, WSBA No. 39991

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF JOHN J. CRUZ -5 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 47 206-799-4221
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Info ref Cruz

om: Loren Culp (officerlculp@rcabletv.com)
To: republicmayor@outlook.com:;
Cc: jieruz30@yahoo.com;
Date: Thursday, June 29, 2017 3:26 PM
Mayor Koontz,

Attached is all the information, notes and emails I
1l you will need to get him is what is in your file.

ohn, if any of these attachments don’t o
elp make it happen.

have in regards to John Cruz. Iam CC him in this email so

pen or you have a problem with reading them let me know and will

.oren Culp

olice Chief

epublic WA

hone: 509-775-3132

ax: 509-775-2812

OTE: This email is privile
imed above. If you are not
cipient, you are hereby ad
ohibited. If you have received this email in error,

ged and confidential and is intended solely for the use of the individual or entity
the intended recipient, or the person responsible to deliver it to the intended
vised that any dissemination, distribution, or copying of this' communication is

please immediately notify the sender by telephone or return

nail, and immediately delete the message from your inbox and delete folders,

el

y apologies. I placed Sue’s response on letterhead and
Ip. Twill update the letter and get a new one out to
liday. Again, I'm sorry for the confusion.

ank you,

slank

nadvertently addressed it to Wade instead of Loren
you upon Sue’s return after the Independence Day

1-ER - 49
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Marisa O’Neill

Executive Assistant

Policy & Accreditation Manager
Office of the Executive Director
Criminal Justice Training Commission
Direct line: 206/835-7372

Email: maoneill@cjtc, state. wa.us

Website: www.cjtc state, wa.us

Prefered pronouns: she/her

From: Loren Culp [mailto:officerlculp@rcabletv.com]
Sent: Friday, June 23, 2017 3:27 PM

To: Sue Rahr <srahr@cjtc.state.wa.us>

Subject: Re: Decision on Recruit Expulsion

Thank you.
Sergeant Loren Culp

Republic Police

On Jun 23, 2017, at 15:06, Sue Rahr <srahr(@cjtc.state.wa.us> wrote:

Chief Culp,

Please see the attached letter containing an explanation of my decision to uphold the expulsion of
John Cruz.

Sue Rahr, Executive Director

WA State Criminal Justice Training Commission

From: Loren Culp [mailto:officerlculp@rcabletv.com]
Sent: Friday, June 23,2017 10:00 AM 1-ER - 50

about:blank 217
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" To: Sue Rahr

Subject: RE: HIGHLY CLASSIFIED INFORMATION

Email would be fine, thank you!

Loren Culp

Police Chief
Republic WA

Phone: 509-775-3132

Fax: 509-775-2812

NOTE: This email is privileged and confidential and is intended solely for the use of the individual
or entity named above. If you are not the intended recipient, or the person responsible to deliver it to
the intended recipient, you are hereby advised that any dissemination, distribution, or copying of
this communication is prohibited. If you have received this email in error, please immediately notify
the sender by telephone or return email, and immediately delete the message from your inbox and
delete folders.

From: Sue Rahr [mailto:srahr@cjtc.state.wa.us]
Sent: Friday, June 23, 2017 9:59 AM

To: officerlculp@rcabletv.com

Cc: Marisa A. O'Neill

Subject: RE: HIGHLY CLASSIFIED INFORMATION

Chief Culp,

As I write this I’m still reviewing the statements of 28 recruits from the class and other documents
from the investigation. Master TAC Officer Steve Grossfeld spent two days earlier this week
interviewing recruits and completing his portion of the investigation. I have two more statements to
review before making my final decision. I expect to do that before the end of the day and will
notify you of miy decision. I appreciate your patience with the time it has taken to conduct a
thorough and fair investigation.

I this email the best way to notify you or do you prefer a phone call?

1-ER - 51

about:blank
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" Thank you.

Sue Rahr, Executive Director

WA State Criminal Justice Training Commission

<Letter to Chief Culp.pdf>

Commander Bowen is included in this thread and I am formally asking, now both of you, for an answer. I told
you in my initial email that I am doing a review and report to the Mayor of Republic in regards to this matter.

Thank you,

Loren Culp

Police Chief
Republic WA

Phone: 509-775-3132

Fax: 509-775-2812

NOTE: This email is privileged and confidential and is intended solely for the use of the individual or entity
named above. If you are not the intended recipient, or the person responsible to deliver it to the intended
recipient, you are hereby advised that any dissemination, distribution, or copying of this communication is
prohibited. If you have received this email in error, please immediately notify the sender by telephone or return
email, and immediately delete the message from your inbox and delete folders.

From: Everly, John [mailto:jeverly@spokanepolice.org]
Sent: Thursday, June 01, 2017 2:39 PM

To: Loren Culp

Cc: Rick Bowen

Subject: RE: Recruit Cruz

Chief Culp

From your response it appears you are conducting an investigation/inquiry. If this is the case I would ask you
make your inquires through my Chain of Command which is Commander Bowen.

1-ER - 52
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3

Sergeant John Everly / Assistant Commander BLEA Spokane / 509-742-8145(desk) 509-795-4858(cell) /
jeverly@spokanepolice.org

From: Loren Culp [mailto:officerlculp@rcabletv.com]
Sent: Thursday, June 01, 2017 11:10 AM

To: Everly, John <jeverly@spokanepolice.org>

Cec: 'Rick Bowen' <rbowen(@cjtc.state.wa.us>
Subject: RE: Recruit Cruz

It is only a detailed request if it did happen. I would like to know please.

Loren Culp

Police Chief
Republic WA

Phone: 509-775-3132

Fax: 509-775-2812

NOTE: This email is privileged and confidential and is intended solely for the use of the individual or entity
named above. If you are not the intended recipient, or the person responsible to deliver it to the intended
recipient, you are hereby advised that any dissemination, distribution, or copying of this communication is
prohibited. If you have received this email in error, please immediately notify the sender by telephone or return
email, and immediately delete the message from your inbox and delete folders.

From: Everly, John [mailto:jeverly@spokanepolice.org]
Sent: Wednesday, May 31, 2017 3:48 PM

To: Loren Culp

Cc: Rick Bowen

Subject: RE: Recruit Cruz

Chief

I will finish my write up tomorrow and forward it to Burien. I will check to see if I can CC you a copy of my
investigation or if they would rather forward it to you through their channels.

1-ER - 53
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" In regards to your second item I would like to know what the reason is for such a detailed request?

Sergeant John Everly / Assistant Commander BLEA Spokane / 509-742-8145(desk) 509-795-4858(cell) /
jeverly(@spokanepolice.org

From: Loren Culp [mailto:officerlculp(@rcabletv.com]
Sent: Wednesday, May 31, 2017 12:44 PM

To: Everly, John <jeverly(@spokanepolice.org>
Subject: RE: Recruit Cruz

Sergeant Everly,

John Cruz was placed on Administrative leave today pending my review and report to the Mayor of Republic.
When can I expect to receive the recorded interviews you did with Cruz after the assault took place?

Also, Have you or any of your staff had any contact, verbal or otherwise, with anyone from the Ferry County
Sheriff’s Office at any time in regards to John Cruz, if so, who, when and what did the contact entail?

Please reply via email.

Thank you,

Loren Culp

Police Chief
Republic WA

Phone: 509-775-3132

Fax: 509-775-2812

NOTE: This email is privileged and confidential and is intended solely for the use of the individual or entity
named above. If you are not the intended recipient, or the person responsible to deliver it to the intended
recipient, you are hereby advised that any dissemination, distribution, or copying of this communication is

1-ER - 54
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plolublted It you have received this email in error, please immediately notify the sender by telephone or return
email, and immediately delete the message from your inbox and delete folders.

From: Everly, John [mailto:jeverly@spokanepolice.ord]
Sent: Thursday, May 25, 2017 2:49 PM

To: Loren Culp

Cc: Dollard, Arthur; Daddato, David; Rick Bowen
Subject: Recruit Cruz

Chief Culp

Recruit Cruz had an issue today with his mother, girlfriend and daughter. This issue escalated to the point where
Recruit Cruz alleged he was assaulted by his mother. This occurred in the west parking lot of the Academy.

The Spokane Police Department was notified by TAC Officer Daddato and an officer responded and took the
report. Recruit Cruz has taken the rest of the class day off so he can obtain an Order of Protection against his
mother. At this point no arrests have been made. The case number for this incident is 2017-20097324, and the
investigating officer is Officer Martin. If you have any questions please contact me.

Sergeant John Everly / Assistant Commander BLEA Spokane / 509-742-8145(desk) 509-795-4858(cell) /
jeverly(@spokanepolice.org

Attachments

. (15.31KB)

060917 Letter.doc (22.50KB)

Chief Culp Report.doc (41.50KB)

Cruz statement, Recruits and Officer Statements.pdf (2.47MB)
Cruz to desk duty.pdf (287.15KB)

Equipment turn in.pdf (213.26KB)

Kersten Letter of support Cruz.pdf (204.08KB)

Notes John Investigation.doc (38.50KB)

. (35.25KB)
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" Chief Loren Culp

Republic Police

All times Approximate;

I'have been contacted by the Academy Commander, Sergeant Everly, multiple times
about minor issues with Recruit Cruz. Each time, Sergeant Everly stated words to the
effect; “we are not looking for a reason to terminate Cruz, if that was the case we could
have done it" | was asked to come to the Academy by the Commander for a counseling
session with Recruit Cruz and Sergeant Everly. | went there and met with them. Cruz
was counseled on the phone with me the evening prior to that meeting. The
conversation was about him following direction from the Academy Staff no matter what
and taking criticism from them whether he felt it was warranted or not. | talked to Cruz
alone after Sgt Everly left the room.

Cruz felt they were treating him far different than the other recruits; being verbally harsh
toward him and embarrassing him in front of his class. He was the only one of 7 or 8
recruits, who had forgotten their jackets, to be hollered at one day; he was the only one
of 4 or 5 recruits to be verbally berated by his TAC officer for leaning on a chair during a
DT class. His class was lined up in a half circle with Cruz in the middle and they were
told to stand there and look at Cruz for the rest of the class. | counseled him at that time
and told him, no matter what they say or do to him, short of physical assault, to take it
and suck it up, words to that effect. Cruz accepted my counseling and to my knowledge
there hasn't been another issue with that.

On 5/25/17, | received a call from Cruz. He told me that his mom came to the Academy
and was trying to take Riley, his daughter, who was there with Cruz’s girlfriend. Cruz
did not allow her to take his daughter and his mom physically assaulted Cruz, making a
big scene. The police were called. Cruz told me a few weeks ago, approximately, that
his mom maybe in the area and she may try to take his daughter. Cruz said that the
school, that Riley attends here in Republic, had been notified and only pre-authorized
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people were able to take Riley from school. Cruz just wanted me to know ahead of time
if there was a problem.

On 5/25/17 | also received an email from Sgt Everly about the situation with Cruz’'s mom
and the “alleged” assault. Cruz’s mom also called me telling me things that happened
when Cruz was 7 years old. She seemed very bitter and said that John should not be a
cop. She told me she was estranged from Cruz for 10 years and not allowed to see his
children. She seemed very bitter.

Cruz called me later, perhaps the next day and talked to me about being interrogated by
Sgt. Everly and a lieutenant from Spokane PD. Cruz told me that the recorded
conversation was not only about his integrity but also about the DV assault that
happened with his mother. Cruz said he was asked about family staying at the motel.
He said he was truthful and answered the questions. He felt they were looking for a
reason to kick him out of the Academy.

On the afternoon of 5/30/17 | returned a phone call from Sgt. Everly. He told me that
Cruz was going to be dismissed from the Academy for lying during the interview that
was recorded. He told me that Cruz stated that his TAC officer told him he could have
family stay at the motel anytime even during the week, just not on a regular basis.
Apparently the Tac Officer denied saying that and Cruz was going to be dismissed from
the Academy because Sgt Everly came to the conclusion that Cruz was lying about the
conversation. He told me that the TAC Officer stated he did not recall the exact
conversation but he has talked about weekends only, with other recruits. Cruz told me
that he remembers the conversation with the TAC Officer about family staying at the
hotel and while coming out the door, ran into his roommate and relayed the information
to his roommate.

| asked Everly if this was just a case of two people having a different version or
recollection of the same conversation. | explained that you can gather several people in
a location, even police officers, have a conversation or give out information and often,
later, all of their memory or report on the situation will be different, even if only slightly.
Because two people remember different things being said does not make one or both a
liar. | asked him if that was the case and he said no, Recruit Cruz lied. He told me |
could call the Academy Commander and gave me that phone number for Burien. | later
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called Everly back and told him that | did not find a need to call Burien at this time; that
he and his staff have spent a lot of time with Cruz in the academy and | know there
have been issues with him. If he felt he should not be a police officer because of it then
| respected that. He made it clear to me that the past dealings with Cruz were handled
and over, this issue stood on its own and was the sole reason for his being dropped
from the Academy. | requested all of the recorded conversations/interviews with Cruz
and any reports. Sgt. Avery told me he would get them to me, possibly on a thumb
drive.

On 5/31/17 | sent an email to Sgt Everly asking when | should expect to receive the
information.

| found out from Cruz that this conversation with the TAC Officer, about family staying at
the hotel, occurred about 4 months ago. Cruz said he relayed the information to his
roommate within minutes of having the conversation. Cruz said he did not tell a lie and
would never tell a lie. That was his recollection of the conversation and what he told his
roommate at the time. Cruz never tried to hide the fact that his girlfriend and daughter
have visited and stayed in the room. He told me about one instance during the week,
just recently, when Brittany, his girlfriend and his daughter, Riley, had stayed the night
at his room. He told his TAC Officer that he had to get his daughter from the room and
somethifg about medical needs for her, because she was sick. The TAC Officer did not
question him about the daughter being at his room during the week, it wasn't an issue.

Because he was kicked out of the Academy, on 5/31/17 Cruz was put on unpaid
administrative leave by Mayor Koontz. He met with myself and Mayor Koontz at City
Hall and gave us the dismissal document from the Academy. | had Cruz turn in all
weapons and equipment issued to him while | investigate this. | later met Cruz and he
turned in the equipment. | told Cruz | was going to look into this because it seemed
very unfair to him that he would be called a liar for recalling something different from a
conversation from 4 months ago.

On 5/31/17 at 1320 hours | called the office of Academy Commander Rick Bowen at
206-835-7330. | left a message for him with his secretary. | also asked her what
course of action | have if | want Cruz back in an academy to finish his last 3 weeks.
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She gave me a brief overview of that. She told me that she would have Bowen call me
back.

Bowen called me back and told me | need to request through his boss if | want to
dispute the release from the Academy. On May 31 | emailed Everly and asked if
anyone from Ferry Co had contacted him or his staff about Cruz. He refused to answer
that question and referred me to his Chain of Command, Bowen. Bowen had already
been CC’d in the prior emails. | replied and Bowen was included in email. Bowen
called dispatch trying to contact me and | called him back. He said his secretary said |
had just called and was rude to her. He said he understands that | may be upset but he
doesn’t want me to take it out on his staff. | informed Bowen they must have me mixed
up with someone else because | never called. He said he would look into who called.

Bowen told me the only information | was going to get was the information into the
dismissal of Cruz. He said he is not going to “jam up” any of his officers, referring to my
request about Ferry County Contact. | told him | was not trying to jam anyone up | was
just doing a thorough investigation so | could give my report to the Mayor. He said he
would only give me information on the investigation into Cruz at the Academy unless |
told him why | wanted to know the information | requested about Ferry County and
contact with the Spokane Academy. | told him why;

Before Cruz went to the Academy he had brought forward information that was given to
him from a Ferry County Dispatcher about a married Ferry County Deputy having sex
with another married woman, the Dispatcher’s sister in law, while on duty. This
information was given to a trusted Deputy at Ferry County by Cruz and the Dispatcher.
According to what | know about this, an investigation was done and the female would
not make a statement or denied that it happened and the investigation was closed. This
Deputy that was accused is very mad at Cruz and may have gone to the Spokane
Academy and may know the staff there. It is not a great reach to think of the possibility,
that this Deputy or someone else from Ferry County, may have “put a bug in the ear” of
someone they know from the Academy in Spokane, hence the allegations from Cruz
and other recruits, that Cruz was treated differently and unfairly by the Academy Staff,
IF he was branded as a liar from the get go.
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Bowen told me that he would find out the information | requested and let me know. He
also told me that Cruz will cause me problems in the future and that | should take a step
back and look at this and the problems Cruz has had in the Academy. Bowen said that
his staff at the Academy did not like Cruz and neither did most of the students but his
staff works with and trains people they don’t like all the time or words to that effect. He
told me that all the issues stand on their own and were dealt with at the time, the reason
Cruz was let go from the Academy was because he lied.

On 6/2/17 | received a letter from Cruz's mom filled with allegations against him. In the
letter she admits to hitting him during the confrontation at the Academy. On 6/3/217 |
asked Cruz about the allegations; Cruz denied the allegations. He said that his mother
has “issues” and that is why she was out of his life for 10 years. Cruz said that he has
talked to other family members and that they will write statements about their mother
and in support of John Cruz. | told him to get me copies as soon as possible.

On 6/5/17 | asked Ferry County Sheriff for permission to interview Deputy Hershaw and
Deputy Rainer, he granted me that permission. Sheriff Maycumber said he had
reviewed a protection order for Cruz against his mother. | explained what was going on
to Sheriff Maycumber; he agreed it seemed to be severe punishment for what occurred.
| later interviewed Deputy Rainer. Rainer said he did not have any contact with anyone
at the Academy in regards to Cruz. | received an email with audio files and PDF
documents from the Academy. | forwarded the email to Mayor Koontz. The PDF was
upside down, Amy from CJTC emailed me back and said she turned the documents
right side up, | checked and they were still upside down. | emailed her back on 6/6/17.
| have no way to download or print the documents. | have no way to download the
audio files. | read as best | could the upside down documents and | did listen to the
audio.

On 6/6/17 | saw Deputy Hershaw at the Sheriff's Office. | told him that | had the
Sheriff's permission to interview him but would wait until the Sheriff was present.
Hershaw, a few minutes later came up to me and said that he talked to Sheriff
Maycumber about me interviewing him and the Sheriff told him he did not need to be
there. |interviewed Hershaw outside the Sheriff's Office. | asked him where he went to
the Academy and he said Spokane. | asked him who his TAC Officers were and he
said Everly and Dollard. | asked him if he has had contact with anyone from the
Academy since graduation. At first he said no, then he said he talked with Everly and
Dollard when he picked up targets after his firearm class, possibly the first of this year or
the last of 2016 but he did not talk to them in regards to Cruz. With his permission, |
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recorded that interview. After answering my questions, Hershaw went on an
approximately 5 minute speech about how he does not like Cruz. His hatred toward
Cruz is still strong and evident even after 6 months since Cruz was involved in bringing
forth allegations from a Dispatcher about Hershaw having sex on duty.

It is highly likely and | suspect it did happen, that while at the Academy “picking up
targets” that Hershaw gave information to the Tac officers about Cruz making “false”
allegations against him and his hatred of Cruz. That happening would correspond with
the treatment and “none of the Staff liked Cruz” (Commander Bowens words) from the
very beginning of the Academy, by the Academy Staff.

| was told in an email on 5/19/17 from TAC Daddoto that “He has isolated himself from
the majority of the class and appears to have only a few people he keeps close”. |
found that to be contrary to Cruz's personality. Cruz is outgoing and personable. |
talked with Cruz about that and he said it was untrue, that he regularly goes out after
class with many of his fellow students and is friends with many of them. Cruz told me
he has letters of support from multiple students. Some of them want to remain
anonymous for obvious reasons. '

Signed DATE, at Republic, WA.

Police Chief
Loren Culp
C-1 Republic Police
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JOHN J. CRUZ,

V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff’'s Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Department and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Department and TAC Officer at the
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Plaintiff, VERIFIED COMPLAINT

FOR DAMAGES

VERIFIED COMPLAINT FOR DAMAGES - 1

FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAx (509) 662-9606

1-ER - 63



Case 2:20-cv-00250-RMP  ECF No. 31-2 filed 08/03/21 PagelD.446 Page 3 of 35

© 00 N O 0o~ W DN PP

W W N N DN DN DN DNDMDNDNDNMNDNDMDNP P P PP PP PR
P O © 00 N OO O o W N P O ©O 0O N O O b W N B O

Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.

COMES NOW the Plaintiff, JOHN J. CRUZ, by and through his attorneys of record,
Allison R. Foreman of Foreman, Appel, Hotchkiss, Zimmerman & Bauscher, PLLC, and
Nathan J. Arnold of Cloutier Arnold Jacobowitz PLLC, and alleges and states as follows:

I. PARTIES, JURISDICTION, AND VENUE

1.1 Plaintiff John J. Cruz (“Plaintiff’) resides in King County, Washington. He was born
on June 1, 1979.
1.2 Defendant Ferry County (“Ferry County”) is a county located in the State of Wash-
ington. Its county seat is located in Republic, Ferry County, Washington.
1.3 Defendant the City of Republic (“Republic”) is a municipal corporation located in
Ferry County, Washington.
1.4 Defendant the City of Spokane (“Spokane”) is a municipal corporation located in
Spokane County, Washington.
15 Defendant the Washington State Criminal Justice Training Commission (“CJTC”)
is a state commission formed under the laws of the State of Washington. Its office and
primary place of business are located in King County, Washington.
1.6 Defendant Ray Maycumber (“Sheriff Maycumber”) is the Sheriff of Ferry County,
Washington. On information and belief, Sheriff Maycumber currently resides in Ferry
County, Washington.
1.7 Defendant Amy Rooker (“Deputy Rooker”) is the Chief Civil Deputy of Ferry
County, Washington. On information and belief, Deputy Rooker currently resides in Ferry
County, Washington.
1.8 Defendant Austin Hershaw (“Deputy Hershaw”) is a police officer employed by the
Black Diamond Police Department. At all times relevant to the events complained of

herein, Deputy Hershaw was a deputy sheriff employed by the Ferry County Sheriff’'s
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124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAx (509) 662-9606
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Office. On information and belief, Deputy Hershaw currently resides in King County,
Washington.
1.9 Defendant Patrick Rainer (“Detective Rainer”) is a detective employed by the Ferry
County Sheriff's Office. On information and belief, Detective Rainer currently resides in
Ferry County, Washington.
1.10 Defendant Rick Bowen (“Commander Bowen”) is the Commander of the CJTC
Basic Law Enforcement Academy (“BLEA” or “Academy”) in Spokane. On information
and belief, Commander Bowen currently resides in Spokane County, Washington.
1.11 Defendant John Everly (“Assistant Commander Everly”) is a police officer em-
ployed by the Spokane Police Department (“Spokane PD”) and the Assistant Commander
of the CJTC BLEA in Spokane. On information and belief, Assistant Commander Everly
currently resides in Spokane County, Washington.
1.12 Defendant Art Dollard (“Officer Dollard”) is a police officer employed by the Spo-
kane PD and a TAC Officer at the CJTC BLEA in Spokane. On information and belief,
Officer Dollard currently resides in Spokane County, Washington.
1.13 Defendant Jake Jensen (“Officer Jensen”) is a police officer employed by the Spo-
kane PD and a TAC Officer at the CJTC BLEA in Spokane. On information and belief,
Officer Jensen currently resides in Spokane County, Washington.
1.14 Defendant Todd Belitz (“Officer Belitz”) is a TAC Officer at the CJTC BLEA located
in Spokane. On information and belief, Officer Belitz currently resides in Spokane County,
Washington.
1.15 Defendant Sue Rahr (“Executive Director Rahr”) is the Executive Director of the
CJTC. On information and belief, Executive Director Rahr currently resides in King
County, Washington.
1.16  Jurisdiction and venue are proper herein pursuant to RCW 4.12.020(3).

II. FACTS SUPPORTING CLAIMS
2.1 Plaintiff re-alleges each and every allegation as set forth above.
2.2 Plaintiff was employed as a police officer by the Republic Police Department (“Re-
public PD”) from September 1, 2016 until June 23, 2017.
2.3 Plaintiff is Hispanic.
2.4 Plaintiff was frequently the butt of racial jokes and the subject of derogatory, racist
VERIFIED COMPLAINT FOR DAMAGES - 3 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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comments during his employment. These jokes and comments were made by police of-

ficers employed by the Republic PD and employees of the Ferry County Sheriff's Office.

2.5 Detective Rainer made business cards for Plaintiff that included a Mexican som-

brero emoji and a large mustache.

2.6 Deputy Talon Venturo (“Deputy Venturo”), a deputy sheriff employed by the Ferry

County Sheriff's Office, often called Plaintiff “Brown Sugar,” making a racist reference to

the color of Plaintiff's skin, while Deputy Venturo was on duty.

2.7 Deputy Hershaw and Detective Rainer also made racially-specific remarks and

jokes about Plaintiff while they were on duty.

2.8 Deputy Hershaw and Detective Rainer are close friends.

2.9 Deputy Hershaw and Deputy Venturo are cousins.

2.10 Deputy Hershaw attended the CJTC BLEA in Spokane before 2017. His instruc-

tors at the CIJTC BLEA were Officer Dollard and Assistant Commander Everly.

2.11 Oninformation and belief, Detective Rainer also attended the CJTC BLEA in Spo-

kane before 2017.

2.12 Plaintiff signed up for the CIJTC BLEA for the course beginning in February 2017.

2.13 In January 2017, prior to Plaintiff's start date at the CJTC BLEA in Spokane, Brit-

tany A. Mumford, a dispatcher at the Ferry County Dispatch Center, told Plaintiff that Dep-

uty Hershaw had sexual relations with one Randi Torchesky on the back of his patrol

vehicle while on duty and in uniform on July 31, 2016.

2.14 Plaintiff immediately reported Deputy Hershaw’s sexual misconduct to Detective

Rainer. He did so in good faith, believing that Ms. Mumford was telling the truth. Ms.

Mumford confirmed to Detective Rainer that she had heard about it directly from Ms.

Torchesky.

2.15 Detective Rainer subsequently called Ms. Torchesky and interviewed Deputy Her-

shaw, both of whom denied the incident.

2.16 Detective Rainer communicated Plaintiff’s report about Deputy Hershaw’s sexual

misconduct to Sheriff Maycumber.

2.17  Sheriff Maycumber refused to investigate Deputy Hershaw’s sexual misconduct

and instead referred the investigation to the Washington State Patrol.

2.18 Deputy Hershaw was furious at Plaintiff for reporting his sexual misconduct to
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Detective Rainer.
2.19 Later in January 2017, Deputy Hershaw returned to the CJTC BLEA in Spokane
to pick up targets for firearms training in Ferry County. On information and belief, Deputy
Hershaw told Assistant Commander Everly and Officer Dollard that Plaintiff had made
false allegations against him and asked that they treat Plaintiff harshly during his time at
the CJTC BLEA in Spokane. Deputy Hershaw made this request in order to get revenge
on Plaintiff for reporting his sexual misconduct to Detective Rainer. His request was also
motivated by racism against Plaintiff.
2.20 Oninformation and belief, Detective Rainer also contacted staff and instructors at
the CJTC BLEA in Spokane and asked them to treat Plaintiff harshly during his time at
there. Detective Rainer made this request because he was Deputy Hershaw’s close friend
and wanted to punish Plaintiff for getting his friend in trouble. His request was also moti-
vated by racism against Plaintiff.
2.21 Plaintiff started classes at the CJTC BLEA in Spokane in February 2017.
2.22 Plaintiff was consistently singled out for harsh treatment at the CJTC BLEA, espe-
cially by Officer Dollard and Assistant Commander Everly.
2.23  During the third or fourth week of the CJTC Academy, Officer Dollard asked Plain-
tiff in front of the entire BLEA class whether Plaintiff had submitted a required letter de-
scribing his experience at the CJTC Academy to Loren Culp, Chief of the Republic Police
Department (“Chief Culp”). Plaintiff verified that he had done so. Officer Dollard ques-
tioned Plaintiff's integrity and accused him of lying. Officer Dollard demanded to see a
copy of the letter, which Plaintiff produced. Officer Dollard then berated Plaintiff, again in
front of the entire class, about the length of the letter, which Officer Dollard found unsatis-
factory. No other recruits were interrogated or publicly criticized about their letters to their
respective superiors.
2.24  As the CJTC Academy progressed, Plaintiff continued to be singled out for harsh
treatment. During defensive tactics training, Plaintiff’'s mobile phone alarm went off inside
his bag. Plaintiff shut off the alarm and returned to training. The class was in good spirits
and Plaintiff was smiling. Officer Dollard noticed Plaintiff's expression and began yelling
at Plaintiff and demanded to know why Plaintiff was smiling. Without waiting for an an-
swer, Officer Dollard continued to berate and humiliate Plaintiff in front of the class. He
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demanded to know why Plaintiff's mobile phone was inside his bag and whether Plaintiff
had permission for the phone to be there.
2.25 Many other recruits had their mobile phones ring or sound alarms during trainings.
No other recruits were yelled at or berated by Officer Dollard or other instructors for it.
2.26 Plaintiff was on light duty during the CJTC Academy due to a previous leg injury.
His medical providers recommended that he take a seat every 15 to 30 minutes.
2.27 During one class, Plaintiff sat down to relieve his injured leg. Officer Dollard yelled
at Plaintiff in front of the entire class, “Cruz, get off your ass!” Officer Dollard ordered
Plaintiff to stand in front of the class and teach it. Three other recruits were sitting down
on the other side of the room but Officer Dollard did not yell at them or force them to stand
in front of the class and teach it.
2.28 Plaintiff sustained a shoulder injury during rock drills and requested to see a doctor.
Officer Dollard refused to allow Plaintiff to leave the CIJTC Academy for several hours.
Plaintiff, in pain, finally asked Assistant Commander Everly for permission to see a doctor.
Assistant Commander Everly granted permission. Officer Dollard was visibly upset that
Assistant Commander Everly had allowed Plaintiff to see a doctor for his shoulder injury.
The doctor diagnosed Plaintiff with an AC joint separation and possible rotator cuff tear.
Assistant Commander Everly later told Plaintiff that he had been mistaken in giving him
permission to see a doctor. When Plaintiff asked Officer Belitz how the CJTC BLEA nor-
mally handled recruit injuries, he looked away from Plaintiff and replied, with disgust, “We
shut our mouths and we don’t say anything.”
2.29 Plaintiff was hazed by his instructors during his oleoresin capsicum (pepper spray)
certification. Plaintiff did not go through the certification with the rest of the class because
he was on light duty at the time. Instead, he was certified on a later date. He was singled
out for harsh treatment right from the start of the certification. All other recruits were per-
mitted to video record their pepper spray certifications, but Plaintiff was not permitted to
do so. All other recruits were encouraged to cheer for their classmates during their pepper
spray certifications. Prior to Plaintiff's certification, Officer Jensen instructed the other
recruits not to look at Plaintiff, cheer him on or show any signs of encouragement. Officer
Jensen told them, referring to Plaintiff, “He is a grown man and doesn’t need a cheer
section.”
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2.30 Immediately before Plaintiff was sprayed, an instructor asked him whether he had
a ride home. While Plaintiff was answering the instructor’'s question, Officer Belitz inter-
rupted him and said, “Why don’t you stop complaining. All you've done is complain the
last fifteen weeks. Shut up and do as you’re told.” Plaintiff replied, “Yes, sir.”
2.31 All other recruits were sprayed by one (1) instructor. Plaintiff was sprayed by two
(2): Officers Dollard and Belitz. Plaintiff was sprayed more than any other recruit. He was
covered from the top of his head to below his chest.
2.32  After being sprayed, Plaintiff was required to complete an obstacle course. Plaintiff
injured the arch and heel of his foot while doing so.
2.33 After completing the obstacle course, Plaintiff was resting against a table with sev-
eral other recruits. Officer Dollard yelled at Plaintiff to get off the table. He did not yell at
the other recruits, who continued to rest against the table. Plaintiff complied with Officer
Dollard’s command and sat down in a chair to relieve his injured foot. Officer Dollard
shouted at Plaintiff again. Officer Dollard ordered the other recruits to form a semi-circle
and forced Plaintiff to stand in front of the class like that for the rest of the class period.
2.34 Officer Dollard approached another instructor after spraying Plaintiff, placed his
arm around the instructor’s shoulder and said, referring to their having sprayed Plaintiff,
“We got him good.” Officer Dollard and the instructor smiled and bumped fists.
2.35 Officer Dollard continued to berate and embarrass Plaintiff as the CJTC Academy
progressed. He often raised Plaintiff's relationships and family life in front of the class.
When Plaintiff asked to keep his personal matters private, Officer Dollard refused and
continued to publicly criticize Plaintiff.
2.36 Plaintiff's initial partner at the academy was Recruit Jose Perez (“Recruit Perez”),
a police officer employed by the Tonasket Police Department. Recruit Perez is also His-
panic. Plaintiff and Recruit Perez had a good friendship and often communicated together
in Spanish. Staff and/or instructors at the CJTC BLEA removed Recruit Perez as Plaintiff's
partner and replaced him with a monolingual Caucasian recruit. No reason was given for
the replacement.
2.37  Other recruits commented on the unfair treatment that Plaintiff received.
2.38 Recruit Matthew Ponusky observed that Plaintiff “was yelled at and embarrassed
in front of the entire class for seemingly trivial things.” Recruit Ponusky believed “[t]his
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was highly unprofessional and not a good example.” It felt “wrong” to Recruit Ponusky

and made him “view certain staff members in a negative way.”

2.39 Another recruit stated that Officer Dollard “made it his mission to make [Plaintiff’s]

experience a living hell.”

2.40 Although Officer Dollard had more contact with Plaintiff, Assistant Commander Ev-

erly caused even more trouble for Plaintiff.

2.41 On the second day of the CJTC Academy, Assistant Commander Everly called

Plaintiff into his office and chastised him for not having a jacket. A jacket was not required

attire. Several other recruits did not have jackets, but none of them were chastised.

2.42 Midway through the program, Plaintiff received a call from Chief Culp. Chief Culp

told Plaintiff that Assistant Commander Everly had called him and informed him that Plain-

tiff did not follow CJTC Academy rules. As an example of this alleged misconduct, Assis-

tant Commander Everly told Chief Culp that Plaintiff parked in the front row at the CTJC

BLEA, which was against the rules. Other recruits frequently parked in the front row of

the CTJC BLEA during the course of the CJTC Academy. On information and belief,

Assistant Commander Everly did not call their supervisors and complain that those recruits

did not follow CJTC Academy rules.

2.43 During firearms training one day, Plaintiff returned his duty ammunition to the

classroom as he had been instructed. Assistant Commander Everly and Officer Dollard

both accused Plaintiff of returning to retrieve forgotten equipment. Plaintiff had not forgot-

ten any equipment in the classroom. No other recruits were accused of forgetting equip-

ment or lying about trips back to the classroom.

2.44  Soon after Plaintiff's pepper spray certification, Assistant Commander Everly con-

tacted Chief Culp again to complain about Plaintiff.

2.45 This pattern of discriminatory conduct culminated in Plaintiff being dismissed from

the program by Assistant Commander Everly on the thinnest of pretexts.

2.46 During the second or third week of the Academy, Plaintiff had noticed that another

recruit’s wife stayed with her husband at the hotel where CJTC housed the recruits.

2.47 The next day, Plaintiff visited the office of TAC Officer David Daddatto (“Officer

Daddatto”) and asked whether he could also have guests stay with him overnight at the

hotel. Officer Daddatto told Plaintiff that short-term guests were permitted if the guests
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followed all rules and Plaintiff's roommate consented. Officer Daddatto did not say any-

thing about guests being allowed only on certain days.

2.48 Plaintiff's roommate, Jordan Ulrich (“Recruit Ulrich”), was standing directly outside

the door to Officer Daddatto’s office during that exchange. Plaintiff exited Officer Dad-

datto’s office and immediately asked Recruit Ulrich whether he minded if Plaintiff had oc-

casional overnight guests. Recruit Ulrich said that it was okay with him.

2.49 For the rest of Plaintiff’s stay, Plaintiff's minor daughter, visited Plaintiff overnight

every other weekend and some weekdays. Plaintiff's long-term girlfriend also sometimes

stayed overnight on weekdays.

2.50 Many other recruits at the CJTC BLEA had wives, girlfriends, and family members

stay with them overnight at the hotel during the course of the CJTC Academy, on week-

ends and weekdays.

2.51 Many recruits in previous classes at the CJTC BLEA had wives, girlfriends, and

family members stay with them overnight at the hotel during the course of the CIJITC Acad-

emy, on weekends and weekdays.

2.52 On May 26, 2017, Plaintiff was removed from training and escorted into a room

with Commander Bowen and Assistant Commander Everly. The men questioned Plaintiff

about his daughter’s overnight stays at the hotel during the CJITC Academy.

2.53 Plaintiff asked for an advocate or representative. Commander Bowen and Assis-

tant Commander Everly misinformed him that he was not entitled to one and did not give

him an opportunity to retain one.

2.54 CJTC did not contact Chief Culp or anyone else at the Republic PD before inves-

tigating Plaintiff.

2.55 Plaintiff answered the questions truthfully and accurately.

2.56 Commander Bowen and Assistant Commander Everly asked Plaintiff about his

conversation with Officer Daddotto about overnight guests during the second or third week

of the CJTC Academy. Plaintiff relayed his recollection of the conversation. He reported

that Officer Daddatto told him that short-term overnight guests were permitted if the guests

followed all rules and the recruit's roommate consented. Plaintiff added that Officer Dad-

datto had not distinguished between guests on the weekends and guests during the week

when he described the guest policy to Plaintiff.
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2.57 Separately, Assistant Commander Everly asked Officer Daddatto about his con-
versation with Plaintiff about overnight guests. Officer Daddatto did not recall the conver-
sation. Officer Daddatto said that he had told other recruits that guests were only permit-
ted on weekends. He did not recall saying this to Plaintiff.
2.58 Assistant Commander Everly also interviewed Recruit Ulrich about Plaintiff's con-
versation with Officer Daddotto about overnight guests. Recruit Ulrich said that Plaintiff
had asked his permission to have overnight guests immediately after Plaintiff's conversa-
tion with Officer Daddatto. Recruit Ulrich said that Plaintiff had not distinguished between
weekend guests and guests during the week when he asked Recruit Ulrich’s permission
to have overnight guests.
2.59 On the basis of these interviews, Assistant Commander Everly purportedly con-
cluded that Plaintiff had lied in his account of his conversation with Officer Daddatto.
2.60 On May 30, 2017, just three (3) weeks before graduation, Plaintiff was dismissed
from the CJTC BLEA in Spokane for an alleged violation of the Academy’s integrity policy,
namely, that Plaintiff was found to be untruthful in his account of his conversation with
Officer Daddatto about when guests could stay in the hotel overnight. Plaintiff was advised
to collect his things and report to Chief Culp.
2.61 Assistant Commander Everly told Chief Culp that the alleged integrity violation de-
scribed herein was the sole reason Plaintiff was dismissed from the CJTC BLEA. Everly
did not find that Plaintiff had violated any other policy or rule.
2.62 Assistant Commander Everly never explained what he was investigating Plaintiff
for in the first place, given that having overnight guests on weekdays was not considered
a violation of any policy or rule.
2.63 Assistant Commander Everly never conducted an investigation of Plaintiff's sup-
posed violation of the integrity policy.
2.64 Among other things, Assistant Commander Everly never sought additional evi-
dence as to whether Officer Daddatto usually told other recruits that guests were permitted
only on weekends.
2.65 On information and belief, Assistant Commander Everly told the entire class that
Plaintiff was dismissed for integrity issues.
2.66 On May 31, 2017, Elbert Koontz, the mayor of Republic (“Mayor Koontz”), put
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Plaintiff on unpaid administrative leave.
2.67 Also on May 31, 2017, Plaintiff met with Chief Culp and Mayor Koontz and gave
them the dismissal document from the CJTC BLEA. Plaintiff also turned in all weapons
and equipment. Chief Culp initiated an investigation into Plaintiff's dismissal because
Chief Culp thought it was unfair that Plaintiff had been deemed untruthful based on Plain-
tiff's account of his conversation with Officer Daddatto, which Officer Daddatto did not
even remember.
2.68 On that same day, Chief Culp asked Assistant Commander Everly by email
whether anyone from Ferry County had contacted Assistant Commander Everly or his
staff about Plaintiff. Assistant Commander Everly refused to answer and referred Chief
Culp’s question to Commander Bowen. Assistant Commander Everly told Chief Culp that
none of the other recruits liked Plaintiff.
2.69 Commander Bowen flatly refused to answer Chief Culp’s question about whether
persons from Ferry County had contacted staff and instructors about Plaintiff.
2.70 Other recruits at the CIJTC Academy described Plaintiff to Chief Culp as a great
officer, a great partner, very knowledgeable, and worthy of their respect. They praised his
strong moral character, leadership, professionalism, and dedication.
2.71 On June 6, 2017, with Sheriff Maycumber’s permission, Chief Culp privately inter-
viewed Deputy Hershaw. During the interview, Deputy Hershaw revealed that he attended
the CJTC BLEA in Spokane as a recruit and that his instructors were Assistant Com-
mander Everly and Officer Dollard. Deputy Hershaw told Chief Culp that he had visited
the CJTC BLEA in Spokane in late January 2017 for the purpose of picking up firearms
targets. He admitted that he had spoken with Assistant Commander Everly and Officer
Dollard during the visit. Deputy Hershaw then spent several minutes telling Chief Culp
how much he hated Plaintiff.
2.72 Following his interview with Deputy Hershaw, Chief Culp strongly suspected that
Deputy Hershaw talked to Assistant Commander Everly and Officer Dollard about Plaintiff
making sexual misconduct allegations against Deputy Hershaw during Deputy Hershaw’s
visit to the CJTC BLEA in Spokane in late January 2017, and asked them to treat Plaintiff
harshly.
2.73 On June 8, 2017, Chief Culp formally appealed Plaintiff’s dismissal from the CJTC
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BLEA in Spokane in a letter to Executive Director Rahr.

2.74 On June 9, 2017, Plaintiff was returned to limited duty with full pay and benefits.

Plaintiff was prohibited from patrolling or responding to calls. This is known as “desk duty”

among police officers.

2.75 On June 10, 2017, Deputy Hershaw sent a text message to Plaintiff requesting a

meeting. During the meeting, Deputy Hershaw asked Plaintiff to tell Chief Culp to stop his

investigation. Deputy Hershaw expressed concern that he, Deputy Hershaw, was being

investigated by Chief Culp in connection with Plaintiff's mistreatment at the CJTC Acad-

emy. Deputy Hershaw repeatedly asked Plaintiff to make the investigation go away be-

cause he was leaving town and did not want his family to know about the substance of the

investigation.

2.76 On June 23, 2017, Executive Director Rahr communicated her decision to uphold

the expulsion of Plaintiff from the CJTC BLEA in Spokane.

2.77 Chief Culp had already told Mayor Koontz that Plaintiff had a reserve certification

and could be retained by the Republic PD even without completing the Academy.

2.78 Nevertheless, Mayor Koontz immediately terminated Plaintiff for failing to complete

officer training.

2.79 Sometime in September 2017, Plaintiff applied for a counseling position at North-

east Washington Alliance Counseling Services (“New Alliance”), a diagnostic and treat-

ment center providing mental healthcare and chemical dependency treatment services in

Republic. At the time of Plaintiff's application, Ronald L. Casebeer (“Mr. Casebeer”), the

Ferry County Supervisor and Designated Mental Health Professional, was responsible for

hiring decisions at New Alliance.

2.80 Shortly after Plaintiff applied, Sheriff Maycumber contacted Mr. Casebeer and told

him not to hire Plaintiff. Sheriff Maycumber told Mr. Casebeer that hiring Plaintiff would

be a mistake and that if Plaintiff was hired, he would not be allowed to do crisis services

at the Ferry County Sheriff's Office. Sheriff Maycumber made negative comments about

Plaintiff's integrity and character to Mr. Casebeer.

2.81 Mr. Casebeer contacted John Moser of Ferry County Human Resources and

asked him about Plaintiff and Sheriff Maycumber’s warning. Mr. Moser supported Plaintiff

and advised Mr. Casebeer to ignore the warning.
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2.82 On October 2, 2017, Plaintiff was hired by New Alliance as a counselor. He agreed
to a six-month probationary period.
2.83 Over the course of the next six (6) months, Plaintiff did his job very well. He re-
ceived uniformly positive monthly reviews from supervisor Christine Lynch (“Ms. Lynch”),
a licensed professional counselor at New Alliance. Plaintiff was never disciplined and
never received negative feedback about his job performance.
2.84 In March 2018, Lynn Gulkey (“Ms. Gulkey”), Director of New Alliance, told Plaintiff
that rumors were circulating about him in Ferry County. She did not identify the substance
of the rumors. Ms. Gulkey cryptically added that every time she tried to look into the
rumors she ran up against brick walls.
2.85 March 30, 2018 was Plaintiff’'s 180th day at New Alliance.
2.86 On April 2, 2018, Ms. Lynch gave Plaintiff a very positive six-month review.
2.87 On April 3, 2018, four (4) days after his probation ended, Ms. Gulkey abruptly ter-
minated Plaintiff. Ms. Gulkey told Plaintiff that he was not being retained after his proba-
tionary period because he was “not going to be a good fit.”
2.88 Ms. Gulkey did not follow termination procedures appropriate for a hon-probation-
ary employee when she terminated Plaintiff.
2.89 In a subsequent conversation with Plaintiff, Ms. Lynch denied knowledge of why
Plaintiff was fired. Ms. Lynch told Plaintiff that she, and not Ms. Gulkey, should have been
the one to decide whether to hire him permanently but instead his termination “came from
above.” Ms. Lynch advised Plaintiff to leave Ferry County because he had enemies in the
local government.
2.90 Over the course of the next several days, Plaintiff suffered an anxiety attack due
to being targeted by Defendants in Ferry County.
291 Later during April 2018, Plaintiff discovered that Deputy Rooker and Sheriff
Maycumber had told local school districts and parents that Plaintiff was not allowed to be
around children. Plaintiff began receiving phone calls, texts and emails from members of
the public asking him about his contact with children. Plaintiff discovered public Facebook
posts calling him a liar.
. FIRST CAUSE OF ACTION
Wrongful Termination in Violation of Public Policy
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(Whistleblowing)
3.1 Plaintiff re-alleges each and every allegation as set forth above.
3.2 Washington State has a clear public policy of encouraging local government em-
ployees to disclose improper governmental actions of local government officials and em-
ployees, as articulated in RCW 42.41.010.
3.3 Plaintiff engaged in protected whistleblowing activity in January 2017 when he re-
ported Deputy Hershaw’s sexual misconduct to Detective Rainer.
3.4 Discouraging the reporting of a deputy sheriff's sexual misconduct would jeopard-
ize the policy articulated in Paragraph 3.2 supra by preventing the full disclosure of im-
proper governmental actions of local government officials and employees.
3.5 Deputy Hershaw asked Assistant Commander Everly and Officer Dollard to single
out Plaintiff for harsh treatment at the CJTC BLEA in Spokane as a direct result of — and
in fact as revenge for — Plaintiff's protected whistleblowing activity against Deputy Her-
shaw. Plaintiff was targeted for hazing and disproportionate discipline by staff and instruc-
tors at the CJTC Academy, including but not limited to Assistant Commander Everly and
Officer Dollard, as a direct result of Deputy Hershaw’s malicious request.
3.6 Detective Rainer also asked staff and instructors at the CJTC BLEA in Spokane to
single out Plaintiff for harsh treatment as a direct result of — and in fact as revenge for —
Plaintiff's protected whistleblowing activity against Deputy Hershaw. Plaintiff was targeted
for hazing and disproportionate discipline by staff and instructors at the CJTC Academy,
including but not limited to Assistant Commander Everly and Officer Dollard, as a direct
result of Detective Rainer's malicious request.
3.7 The targeted hazing and disproportionate discipline endured by Plaintiff culmi-
nated in an unsubstantiated determination by Assistant Commander Everly that Plaintiff
had been untruthful during the internal investigation into Plaintiff's alleged misapplication
of the CJTC BLEA'’s purported overnight guest policy. This unsubstantiated determination
resulted in Plaintiff’'s wrongful dismissal from the CJTC BLEA in Spokane and, a few weeks
later, his wrongful termination by Mayor Koontz.
3.8 The targeted hazing and disproportionate discipline endured by Plaintiff at the
CJTC BLEA in Spokane, and his wrongful dismissal therefrom, violated the respective
prohibitions against retaliation and intimidation of whistleblowers in RCW 42.41.040 and
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RCW 42.41.045. In so doing, they also violated the policy articulated in Paragraph 3.2
supra.
3.9 The wrongful termination of Plaintiff from the Republic PD violated the prohibition
against retaliation against whistleblowers in RCW 42.41.040. In so doing, it also violated
the policy articulated in Paragraph 3.2 supra.
3.10 Assistant Commander Everly gave no other justification for Plaintiff's dismissal
from the CJTC BLEA. His unsubstantiated determination of untruthfulness was the sole
reason cited for Plaintiff's dismissal.
3.11 Mayor Koontz gave no other justification for Plaintiff's termination from the Repub-
lic PD. Plaintiff's failure to complete officer training at the CJTC BLEA, which resulted
from Assistant Commander Everly’s unsubstantiated determination of untruthfulness, was
the sole reason cited for Plaintiff's termination.
3.12 As adirect and proximate result of this retaliation, Plaintiff suffered damages in an
amount to be proven at the time of trial.
IV. SECOND CAUSE OF ACTION
Wrongful Discharge in Violation of Public Policy
(Common Law)
4.1 Plaintiff re-alleges each and every allegation as set forth above.
4.2 Washington State has a clear common law public policy of encouraging local gov-
ernment employees to disclose improper governmental actions of local government offi-
cials and employees.
4.3 Plaintiff disclosed the improper governmental actions of a local government em-
ployee in January 2017 when he reported Deputy Hershaw’s sexual misconduct to Detec-
tive Rainer.
4.4 Discouraging the reporting of a deputy sheriff’'s sexual misconduct would jeopard-
ize the policy articulated in Paragraph 4.2 supra by preventing the full disclosure of im-
proper governmental actions of local government officials and employees.
4.5 Deputy Hershaw asked Assistant Commander Everly and Officer Dollard to single
out Plaintiff for harsh treatment at the CJTC BLEA in Spokane as a direct result of — and
in fact as revenge for — Plaintiff’s report of Deputy Hershaw’s misconduct. Plaintiff was
targeted for hazing and disproportionate discipline by staff and instructors at the CJTC
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Academy, including but not limited to Assistant Commander Everly and Officer Dollard, as
a direct result of Deputy Hershaw’s malicious request.
4.6 Detective Rainer also asked staff and instructors at the CJTC BLEA in Spokane to
single out Plaintiff for harsh treatment as a direct result of — and in fact as revenge for —
Plaintiff's report of Deputy Hershaw’s misconduct. Plaintiff was targeted for hazing and
disproportionate discipline by staff and instructors at the CJTC Academy, including but not
limited to Assistant Commander Everly and Officer Dollard, as a direct result of Detective
Rainer’s malicious request.
4.7 The targeted hazing and disproportionate discipline endured by Plaintiff ultimately
led to an unsubstantiated determination by Assistant Commander Everly that Plaintiff had
been untruthful during the internal investigation into Plaintiff's alleged misapplication of the
CJTC BLEA’s purported overnight guest policy. This unsubstantiated determination re-
sulted in Plaintiff’'s wrongful dismissal from the CIJTC BLEA in Spokane and, a few weeks
later, his wrongful termination by Mayor Koontz.
4.8 The targeted hazing and disproportionate discipline endured by Plaintiff at the
CJTC BLEA in Spokane, and his wrongful dismissal therefrom, violated the public policy
articulated in Paragraph 4.2 supra.
4.9 The wrongful termination of Plaintiff from the Republic PD violated the public policy
articulated in Paragraph 4.2 supra.
4.10 Assistant Commander Everly gave no other justification for Plaintiff's dismissal
from the CJTC BLEA. His unsubstantiated determination of untruthfulness was the sole
reason cited for Plaintiff's dismissal.
4.11 Mayor Koontz gave no other justification for Plaintiff's termination from the Repub-
lic PD. Plaintiff's failure to complete officer training at the CJTC BLEA, which resulted
from Assistant Commander Everly’s unsubstantiated determination of untruthfulness, was
the sole reason cited for Plaintiff’'s termination.
4.12 As adirect and proximate result of this wrongful termination, Plaintiff suffered dam-
ages in an amount to be proven at the time of trial.
V. THIRD CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Whistleblowing)
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5.1 Plaintiff re-alleges each and every allegation as set forth above.
5.2 The Washington Law Against Discrimination (WLAD), chapter 49.60 RCW, prohib-
its a government agency or government manager or supervisor from retaliating against a
whistleblower, as defined in Chapter 42.40 RCW.
5.3 RCW 42.40.020(10)(a) defines “whistleblower” as “[a]n employee who in good faith
reports alleged improper governmental action to the auditor or other public official, as de-
fined in subsection (7) of this section.”
54 RCW 42.40.020(7) defines “public official” to include “the director, or equivalent
thereof in the agency where the employee works” and “individuals designated to receive
whistleblower reports by the head of each agency.”
5.5 Plaintiff engaged in protected whistleblowing activity in January 2017 when he re-
ported Deputy Hershaw’s sexual misconduct to Detective Rainer. He met the definition of
whistleblower under RCW 42.40.020(10)(a) and 42.40.020(7) because he in good faith
reported alleged improper governmental action to Detective Rainer, Deputy Hershaw’s
superior and the proper person to receive whistleblower reports.
5.6 Assistant Commander Everly, Officer Dollard, Officer Jensen, Officer Belitz and
other staff and instructors at the CJTC BLEA retaliated against Plaintiff for whistleblowing
against Deputy Hershaw by singling him out for harsh treatment and disproportionate dis-
cipline at the CJTC Academy. They did so at the request of Deputy Hershaw and Detec-
tive Rainer, both of whom wanted revenge against Plaintiff for reporting Deputy Hershaw’s
sexual misconduct.
5.7 Commander Bowen and Assistant Commander Everly retaliated against Plaintiff
for whistleblowing against Deputy Hershaw by dismissing Plaintiff from the CJTC BLEA
on the basis of an unsubstantiated determination that he was untruthful during the internal
investigation of his understanding of the CJTC BLEA overnight guest policy. The investi-
gation and unsupported determination of untruthfulness were the direct result of Deputy
Hershaw’s and Detective Rainer’s requests that Plaintiff be singled out for harsh treatment
as payback for his whistleblowing activity.
5.8 Mayor Koontz retaliated against Plaintiff for whistleblowing against Deputy Her-
shaw by terminating Plaintiff from the Republic PD on the basis of his failure to complete
officer training at the CJTC BLEA in Spokane. Plaintiff failed to complete officer training
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at the CJTC Academy solely because of the retaliation described in Paragraphs 5.6 and
5.7 herein.
5.9 Sheriff Maycumber retaliated against Plaintiff for whistleblowing against Deputy
Hershaw by contacting Mr. Casebeer, speaking negatively about Plaintiff's integrity and
character, warning Mr. Casebeer not to hire Plaintiff and threatening to limit Plaintiff’s abil-
ity to perform crisis counseling at the Ferry County Sheriff's Office.
5.10 Deputy Rooker and Sheriff Maycumber retaliated against Plaintiff for whistleblow-
ing against Deputy Hershaw by telling local school districts and parents that Plaintiff was
not allowed to be around children.
5.11 An unknown Ferry County official retaliated against Plaintiff for whistleblowing
against Deputy Hershaw by spreading rumors about Plaintiff to Ms. Gulky.
5.12 Another Ferry County official retaliated against Plaintiff for whistleblowing against
Deputy Hershaw by contacting Chief Kershane, criticizing Plaintiff's integrity and job per-
formance as a police officer and warning Chief Kershane not to hire Plaintiff.
5.13 As adirect and proximate result of these numerous instances of retaliation, Plaintiff
suffered damages in an amount to be proven at trial.
VI. FOURTH CAUSE OF ACTION
Violation of Substantive Due Process, 42 U.S.C. § 1983
6.1 Plaintiff re-alleges each and every allegation as set forth above.
6.2 Plaintiff had a property interest in continued enrollment as a recruit at the CJTC
BLEA in Spokane. He was not on probation and he had performed all requirements from
the date of his enrollment until his wrongful dismissal from the CJTC Academy on May 30,
2017. He was just a few weeks away from graduating.
6.3 Commander Bowen and Assistant Commander Everly abridged Plaintiff’s property
interest described in Paragraph 6.2 by dismissing Plaintiff because of an unsubstantiated
finding that he had been untruthful during an internal investigation. The investigation and
unsubstantiated finding were, in turn, motivated by Deputy Hershaw’s and Detective
Rainer’s requests that Assistant Commander Everly, Officer Dollard and other staff and
instructors at the CJTC Academy in Spokane single out Plaintiff for harsh treatment and
disproportionate discipline.
6.4 Commander Bowen and Assistant Commander Everly’s dismissal of Plaintiff was
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arbitrary and unreasonable. Assistant Commander Everly determined that Plaintiff had
been untruthful based on Plaintiff’s recall of a conversation about the CJTC Academy’s
overnight guest policy that took place four (4) months prior to the date on which Assistant
Commander Everly questioned Plaintiff about it. Officer Daddatto, the other party to the
conversation, could not recall the conversation at all by that time. It was not reasonable
for Assistant Commander Everly and Commander Bowen to conclude that Plaintiff had
been untruthful and deserved to be dismissed.
6.5 Executive Director Rahr abridged the property interest described Paragraph 67.2
by upholding Plaintiff's unjustified dismissal. Her decision to support his dismissal was
arbitrary and unreasonable in light of the lack of substantial evidence that Plaintiff had
been untruthful, as described above.
6.6 Plaintiff had a property interest in continued employment as a police officer with
the Republic PD. He was not on probation and served in good standing from September
1, 2016 until his wrongful dismissal from the CIJTC BLEA in Spokane on May 30, 2017.
6.7 Mayor Koontz abridged Plaintiff's property interest described in Paragraph 6.6 by
terminating Plaintiff as the result of his unjustified dismissal from the CJTC BLEA in Spo-
kane.
6.8 Mayor Koontz’s termination of Plaintiff on these unsupported grounds was arbitrary
and unreasonable. Mayor Koontz did not examine the merits of Plaintiff's dismissal from
the CJTC BLEA, nor did he make an independent determination of whether Plaintiff had
been dismissed for reasons that would merit termination from the Republic PD. Mayor
Koontz simply took the CJTC BLEA staff at its word and rubber-stamped Plaintiff’s termi-
nation.
6.9 Plaintiff had a liberty interest in the preservation of his good hame and reputation.
6.10 Deputy Hershaw and Detective Rainer abridged the Plaintiff’s liberty interest de-
scribed in Paragraph 6.9 by telling staff and instructors at the CJTC BLEA in Spokane,
including but not limited to Assistant Commander Everly and Officer Dollard, that Plaintiff
was a liar because Plaintiff reported Deputy Hershaw’s sexual misconduct to Detective
Rainer.
6.11 As a result of Deputy Hershaw’s and Detective Rainer's communications, Plaintiff
was wrongfully dismissed from the CJTC BLEA in Spokane and wrongfully terminated
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from his job at the Republic PD.
6.12 Deputy Hershaw’s and Detective Rainer's communications are imputed to their
employer, Ferry County, because they made them while acting in the course of their em-
ployment.
6.13 Deputy Rooker and Sheriff Maycumber abridged the liberty interest described in
Paragraph 6.9 by telling local school districts and parents that Plaintiff was not allowed to
be around children.
6.14 As a result of Deputy Rooker and Sheriff Maycumber’'s communications, Plaintiff
suffered reputational harm in the community.
6.15 Unknown Ferry County officials abridged Plaintiff’s liberty interest described in Par-
agraph 6.9 by spreading rumors about Plaintiff to Ms. Gulkey.
6.16 As aresult of these unknown Ferry County officials’ communications, Plaintiff was
terminated from his employment at New Alliance by Ms. Gulkey.
6.17 As adirect and proximate result of all of the above-described violations of Plaintiff’s
substantive due process rights, Plaintiff suffered damages in an amount to be proven at
trial.
VII. FIFTH CAUSE OF ACTION
Violation of Procedural Due Process, 42 U.S.C. 8§ 1983
7.1 Plaintiff re-alleges each and every allegation as set forth above.
7.2 Plaintiff had a property interest in continued enrollment as a recruit at the CJTC
BLEA in Spokane. He was not on probation and he had performed all requirements from
the date of his enrollment until his wrongful dismissal from the CJTC Academy on May 30,
2017.
7.3 Plaintiff has a liberty interest in the preservation of his good name and reputation.
7.4 Commander Bowen and Assistant Commander Everly abridged Plaintiff’s property
and liberty interests described Paragraphs 7.2 and 7.3 by dismissing Plaintiff without ad-
equate process. Commander Bowen and Assistant Commander Everly made their deci-
sion to dismiss Plaintiff based solely on Assistant Commander Everly’s determination that
Plaintiff had been untruthful during an internal investigation into misconduct. This deter-
mination was based on Plaintiff's recollection of a conversation with Officer Daddatto
about the CJTC Academy’s overnight guest policy. Officer Daddatto could not recall the
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conversation at all. The investigation took less than one (1) week. Plaintiff was not af-
forded the opportunity to question the witnesses interviewed by Assistant Commander
Everly or to offer any other withess testimony besides his own to support his truthfulness.
7.5 The process that resulted in Plaintiff's dismissal from the CJTC BLEA was consti-
tutionally inadequate and fundamentally unfair. Plaintiff was not afforded the opportunity
to give a full defense of his integrity; instead, he was abruptly and unfairly dismissed.
7.6 Executive Director Rahr abridged Plaintiff's property and liberty interests described
in Paragraphs 7.2 and 7.3, supra, by upholding Plaintiff's wrongful dismissal from the
CJTC BLEA without adequate process. She did not give Plaintiff the opportunity to speak
in his defense or offer witnesses or evidence to rebut Assistant Commander Everly’s un-
substantiated finding of untruthfulness. She did not give Plaintiff the opportunity to present
evidence that Deputy Hershaw and/or Detective Rainer had contacted Assistant Com-
mander Everly and asked him to single Plaintiff out for harsh treatment and disproportion-
ate discipline, or that Assistant Commander Everly was biased against Plaintiff as a result
of his prior relationship with Deputy Hershaw.
7.7 The process that resulted in Executive Director Rahr’s upholding of Plaintiff's un-
justified dismissal from the CJTC BLEA in Spokane was constitutionally inadequate and
fundamentally unfair. Plaintiff was not afforded the opportunity to give a full defense of his
integrity; instead, his unjustified dismissal was summarily upheld.
7.8 Plaintiff had a property interest in continued employment as a police officer with
the Republic PD. He was not on probation and served in good standing from September
1, 2016 until his wrongful dismissal from the CJTC BLEA in Spokane on May 30, 2017.
7.9 Mayor Koontz abridged the property and liberty interests described Paragraphs
7.8 and 7.3 by terminating Plaintiff without adequate process. Mayor Koontz did not give
Plaintiff the opportunity to speak in his defense or offer witnesses or evidence to rebut the
unsubstantiated finding of untruthfulness that caused his dismissal from the CJTC Acad-
emy and resulted in his termination. Nor did he afford Plaintiff the opportunity to present
evidence that Deputy Hershaw and Detective Rainer had contacted staff and instructors
at the CJTC BLEA in Spokane and asked them to single him out for harsh treatment and
disproportionate discipline. Mayor Koontz did not examine the merits of Plaintiff's dismis-
sal from the CJTC BLEA or the potential bias against Plaintiff stemming from Deputy
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Hershaw’s and Detective Rainer's communications with staff and instructors, nor did he
make an independent determination of whether Plaintiff had been dismissed for reasons
that would merit termination from the Republic PD. Mayor Koontz simply took the CJTC
BLEA staff at its word and rubber-stamped Plaintiff's termination
7.10 The process that resulted in Plaintiff’'s termination was constitutionally inadequate
and unfair. Plaintiff was not afforded the opportunity to give a full defense of his conduct
at the CJTC Academy and instead was summarily fired.
7.11 As a direct and proximate result of these violations of Plaintiff's procedural due
process rights, Plaintiff suffered damages in an amount to be proven at trial, including but
not limited to the loss of his good name and reputation.

VIII. SIXTH CAUSE OF ACTION

Infliction of Emotional Distress
8.1 Plaintiff re-alleges each and every allegation as set forth above.
8.2 The targeted hazing and disproportionate discipline suffered by Plaintiff at the
CJTC BLEA in Spokane inflicted significant emaotional distress on Plaintiff. The systematic
mistreatment caused him to suffer severe humiliation, stress and anxiety. The actions of
the staff and instructors at the CJTC Academy were extreme—no decent law enforcement
officers would subject a recruit to this type of abuse, and indeed no other recruits at the
CJTC Academy were singled out for such ill-treatment.
8.3 Assistant Commander Everly, Officer Dollard, Officer Jensen, Officer Belitz and
other staff and instructors at the CJTC BLEA intended their actions to cause Plaintiff emo-
tional distress, their goal being to make Plaintiff's experience at the CJTC BLEA a living
hell as payback for his protected whistleblowing activity against Deputy Hershaw.
8.4  The unsupported determination of untruthfulness made by Assistant Commander
Everly, Plaintiff's dismissal from the CJTC BLEA in Spokane and Plaintiff’'s ensuing termi-
nation by Mayor Koontz exacerbated the emotional distress caused by the targeted hazing
and disproportionate discipline that Plaintiff endured during the CJTC Academy. So too
did the actions taken by Sheriff Maycumber and other unknown Ferry County officials to
undermine his employment prospects and reputation in the community. The cumulative
stress and anxiety resulting from this series of events caused Plaintiff to suffer an anxiety
attack, for which he sought and received medical treatment.
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8.5 In the alternative, the aforesaid Defendants engaged in the conduct described in
Paragraphs 8.2, 8.3 and 8.4 with reckless or negligent disregard to the emotional distress
it would cause Plaintiff. It was foreseeable that the systematic hazing and disproportionate
discipline of Plaintiff at the CJTC BLEA, the unsubstantiated determination that he had
been untruthful, his dismissal from the CJTC Academy, his termination from the Republic
PD, and Sheriff Maycumber’s and other unknown Ferry County officials’ interference with
his future employment and community reputation would cause Plaintiff severe emotional
distress. Defendants deliberately disregarded this probability when they acted.
8.6 Plaintiff’s reaction to Defendants’ actions was reasonable given the circumstances.
The ruination of Plaintiff's law enforcement career and his future prospects both in Ferry
County and further afield as a result of Defendants’ actions against him was understand-
ably extremely distressing.
8.7 As a direct and proximate result of the emotional distress described herein, Plaintiff
suffered damages in an amount to be proven at trial.
IX. SEVENTH CAUSE OF ACTION
Intentional Interference with Business Relationship
9.1 Plaintiff re-alleges each and every allegation as set forth above.
9.2 Plaintiff had a valid contractual relationship with the CJTC BLEA and a valid busi-
ness expectancy in his graduation from the CJTC Academy upon completion of the re-
quired coursework.
9.3 Deputy Hershaw and Detective Rainer knew that Plaintiff was properly enrolled in
the CJTC BLEA and knew that, like all recruits, Plaintiff had a valid business expectancy
in graduation upon completion of the required coursework.
9.4 Deputy Hershaw and Detective Rainer intentionally interfered with Plaintiff's en-
roliment in the CJTC Academy by requesting that CJTC BLEA staff and instructors, in-
cluding Assistant Commander Everly and Officer Dollard, target Plaintiff for hazing, harsh
treatment and disproportionate discipline, with the intent of making Plaintiff's experience
at the CJTC Academy a living hell and causing him to drop out or suffer dismissal prior to
his graduation.
9.5 Commander Bowen, Assistant Commander Everly, Officer Dollard, Officer Jensen,
Officer Belitz and other staff and instructors at the CJTC BLEA in Spokane did target him
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for hazing, harsh treatment and disproportionate discipline, with the intent of making Plain-
tiff's experience at the CJTC Academy a living hell and causing him to drop out or suffer
dismissal prior to his graduation.
9.6 The actions described in Paragraphs 9.4 and 9.5 resulted in Plaintiff's dismissal
from the CJTC BLEA prior to graduation; Plaintiff did not graduate.
9.7 The actions described in Paragraph 9.4 are imputed to Deputy Hershaw’s em-
ployer, Ferry County, because he made the request while acting in the course of his em-
ployment, namely, while picking up targets from the CJTC BLEA following firearms train-
ing.
9.8 The actions described in Paragraph 9.4 are imputed to Detective Rainer's em-
ployer, Ferry County, because he made the request while acting in the course of his em-
ployment.
9.9 imputedAs a direct and proximate result of this intentional interference with Plain-
tiff's enrollment in the CJTC BLEA in Spokane, Plaintiff suffered damages in an amount
to be proven at trial.
9.10 Plaintiff had a valid contractual relationship with the Republic PD and a valid busi-
ness expectancy in his continued employment.
9.11 Deputy Hershaw and Detective Rainer knew that Plaintiff had a valid contractual
relationship with the Republic PD and a valid business expectancy in his continued em-
ployment. Republic is a very small town. The Republic PD and the Ferry County Sheriff’'s
Office work in close proximity to each other and employees are familiar with the terms and
conditions of employment of officers, deputies and staff working for both agencies.
9.12 Deputy Hershaw and Detective Rainer intentionally interfered with Plaintiff's con-
tractual relationship with and continued employment by the Republic PD by contacting
staff and instructors at the CIJTC BLEA, including Assistant Commander Everly and Officer
Dollard, and asking them to target Plaintiff for harsh treatment and disproportionate disci-
pline at the CJTC Academy. Deputy Hershaw and Detective Rainer made this request in
order to disrupt Plaintiff's experience at the CJTC Academy and thwart his graduation,
which Deputy Hershaw and Detective Rainer knew would result in the termination of Plain-
tiff s employment.
9.13 This interference was for an improper purpose and/or by improper means.
VERIFIED COMPLAINT FOR DAMAGES - 24 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAx (509) 662-9606

1-ER - 86



Case 2:20-cv-00250-RMP  ECF No. 31-2 filed 08/03/21 PagelD.469 Page 26 of 35

© 00 N O 0o~ W DN PP

W W N N DN DN DN DNDMDNDNDNMNDNDMDNP P P PP PP PR
P O © 00 N OO O o W N P O ©O 0O N O O b W N B O

9.14 Commander Bowen, Assistant Commander Everly, Officer Dollard, Officer Jensen,

Officer Belitz, other staff and instructors at the CJTC BLEA in Spokane knew that Plaintiff

had a valid contractual relationship with the Republic PD and a valid business expectancy

in his continued employment, and knew that graduation from the CJTC BLEA was a con-

dition of his continued employment.

9.15 Commander Bowen, Assistant Commander Everly, Officer Dollard, Officer Jensen,

Officer Belitz and other staff and instructors at the CJTC BLEA in Spokane interfered with

Plaintiff’'s contractual relationship with the Republic PD and his valid business expectancy

in continued employment by targeting him for hazing, harsh treatment and disproportion-

ate discipline, with the intent of making Plaintiff’'s experience at the CJITC Academy a living

hell and causing him to drop out or suffer dismissal prior to his graduation.

9.16 This interference was for an improper purpose and/or by improper means.

9.17 The actions described in Paragraph 9.5 are imputed to the CJTC and Spokane

because Commander Bowen, Assistant Commander Everly, Officer Dollard, Officer Belitz,

Officer Jensen and the other staff and instructors at the CJTC BLEA in Spokane were

acting in the course of their employment with these entities by conducting the CJTC BLEA

in Spokane at the time the actions took place.

9.18 The actions described in Paragraph 9.12 and 9.15 resulted in the termination of

Plaintiff's employment with the Republic PD by Mayor Koontz.

9.19 Deputy Hershaw’s misconduct is imputed to his employer, Ferry County, because

he made the communication while acting in the course of his employment, namely, while

picking up targets from the CJTC BLEA following firearms training.

9.20 Detective Rainer’'s misconduct is imputed to his employer, Ferry County, because

he made the communication while acting in the course of his employment.

9.21 As a direct and proximate result of this intentional interference with Plaintiff's em-

ployment at the Republic PD, Plaintiff was terminated and suffered damages in an amount

to be proven at trial.

9.22 Plaintiff had a valid contractual relationship with New Alliance and a valid business

expectancy in his continued employment following the expiration of his six-month proba-

tionary period.

9.23  Sheriff Maycumber, Deputy Rooker, Ms. Burke and other unknown Ferry County
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officials knew that Plaintiff had a valid contractual relationship with New Alliance and a
valid business expectancy in his continued employment following the expiration of his six-
month probationary period.
9.24  Sheriff Maycumber intentionally interfered with Plaintiff’'s contractual relationship
with New Alliance and with Plaintiff’'s business expectancy in his continued employment
by contacting Mr. Casebeer, criticizing Plaintiff’s integrity and character and telling Mr.
Casebeer not to hire Plaintiff, that it would be a mistake to hire Plaintiff and that if Plaintiff
was hired, he would not be allowed to do crisis services at the Ferry County Sheriff’s
Office.
9.25 This interference was for an improper purpose and/or by improper means.
9.26  Sheriff Maycumber and Deputy Rooker intentionally interfered with Plaintiff's con-
tractual relationship with New Alliance and with Plaintiff’'s business expectancy in his con-
tinued employment by telling local school districts and parents that Plaintiff was not al-
lowed to be around children.
9.27 This interference was for an improper purpose and/or by improper means.
9.28 Other unknown Ferry County Officials intentionally interfered with Plaintiff's con-
tractual relationship with New Alliance and with Plaintiff’'s business expectancy in his con-
tinued employment by spreading rumors about Plaintiff to Ms. Gulkey.
9.29 This interference was for an improper purpose and/or by improper means.
9.30 The actions described in Paragraphs 9.24, 9.26, 9.26 and 9.28 resulted in the ter-
mination of Plaintiffs employment at New Alliance by Ms. Gulkey after the expiration of
Plaintiff's six-month probationary period.
9.31 As adirect and proximate result of this intentional interference with Plaintiff's em-
ployment at New Alliance, Plaintiff suffered damages in an amount to be proven at trial.
X. EIGHTH CAUSE OF ACTION
Defamation
10.1 PIlaintiff re-alleges each and every allegation as set forth above.
10.2 Plaintiff is not a public figure.
10.3 Deputy Hershaw and Detective Rainer told staff and instructors at the CJTC BLEA
in Spokane, including but not limited to Assistant Commander Everly and Officer Dollard,
damaging and untrue facts about Plaintiff including but not limited to that Plaintiff was a
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liar because Plaintiff reported Deputy Hershaw’s sexual misconduct to Detective Rainer.

10.4 The communications described in Paragraph 10.3 were not privileged.

10.5 The communications described in Paragraph 10.3 were false. Plaintiff truthfully

reported what he knew about Deputy Hershaw’s sexual misconduct.

10.6 Deputy Hershaw knew that Plaintiff was not a liar because Deputy Hershaw did

engage in the sexual misconduct reported to Detective Rainer. He acted with actual mal-

ice toward Plaintiff, intending to get revenge for Plaintiff’s report.

10.7 Detective Rainer knew that Plaintiff was not a liar, or at least Detective Rainer

acted with reckless indifference to the truth, because, on information and belief, Deputy

Hershaw privately told him that he did engage in the sexual misconduct reported by Plain-

tiff. Detective Rainer acted with actual malice toward Plaintiff, intending to get revenge for

Plaintiff’s report about his friend.

10.8 As a result of the communications described in Paragraph 10.3, Plaintiff was tar-

geted for hazing and disproportionate discipline at the CJTC BLEA, dismissed because of

an unsubstantiated determination by Assistant Commander Everly that Plaintiff had been

untruthful during an internal investigation and, as a result of said dismissal, terminated

from his position at the Republic PD.

10.9 Deputy Hershaw’s and Detective Rainer’s defamatory communications are im-

puted to their employer, Ferry County, because they made them while acting in the course

of their employment. Specifically, Deputy Hershaw communicated with Assistant Com-

mander Everly and Officer Dollard while picking up targets from the CJTC BLEA following

firearms training.

10.10 As a direct and proximate result of Deputy Hershaw’s and Detective Rainer’s def-

amation, Plaintiff suffered damages in an amount to be proven at trial.

10.11 Sheriff Maycumber and Deputy Rooker told local school districts and parents that

Plaintiff was not allowed to be around children.

10.12 The communications described in Paragraph 10.11 were not privileged; they were

made to members of the public.

10.13 The communications described in Paragraph 10.11 were false. Plaintiff has never

been barred from being around children.

10.14 Sheriff Maycumber and Deputy Rooker knew that the communications described
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in Paragraph 10.11 were false. They made the communications with actual malice, in-
tending to damage Plaintiff’s reputation in the community.
10.15 As a direct and proximate result of Sheriff Maycumber and Deputy Rooker’s defa-
mation, Plaintiff suffered damages in an amount to be proven at trial.
10.16 Unknown Ferry County officials spread rumors about Plaintiff to Ms. Gulkey.
10.17 Oninformation and belief, the communications described in Paragraph 10.16 were
not privileged.
10.18 Oninformation and belief, the communications described in Paragraph 10.16 were
false and the unknown Ferry County officials who made them knew of their falsity.
10.19 On information and belief, the communications described in Paragraph 10.16 are
imputed to Ferry County because they were made in the course of the unknown Ferry
County officials’ employment, namely, during the work day while they were acting in their
capacity as employees and/or elected officials of Ferry County.
10.20 As a direct and proximate result of the unknown Ferry County officials’ defamation,
Plaintiff was terminated from his employment at New Alliance by Ms. Gulkey and suffered
damages in an amount to be proven at trial.
XIl. NINTH CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Racial Discrimination)
11.1 Plaintiff re-alleges each and every allegation as set forth above.
11.2 The WLAD prohibits an employer from discharging or discriminating against a per-
son in the terms and conditions of employment because of race, and all persons from
aiding, abetting, encouraging or inciting such practices. These prohibitions are found in
RCW 49.60.180 and RCW 49.60.220.
11.3 Deputy Hershaw and Detective Rainer asked Assistant Commander Everly and
Officer Dollard, along with other staff and instructors at the CJTC Academy in Spokane,
to single out Plaintiff for harsh treatment there because of Plaintiff's race. Plaintiff was
targeted for hazing and disproportionate discipline by staff and instructors at the CJTC
Academy, including but not limited to Assistant Commander Everly and Officer Dollard, as
a direct result of Deputy Hershaw’s and Detective Rainer’s racially-motivated request.
11.4 Assistant Commander Everly and Officer Dollard, along with other staff and
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instructors at the CJTC Academy in Spokane, knowingly or negligently aided and abetted
Deputy Hershaw and Detective Rainer’s racially discriminatory motivation.
11.5 The targeted hazing and disproportionate discipline endured by Plaintiff culmi-
nated in an unsubstantiated determination by Assistant Commander Everly that Plaintiff
had been untruthful during the internal investigation into Plaintiff’s alleged misapplication
of the BLEA’s purported overnight guest policy. This unsubstantiated determination re-
sulted in Plaintiff’'s wrongful dismissal from the CIJTC BLEA in Spokane and, a few weeks
later, his wrongful termination by Mayor Koontz.
11.6 The actions of Commander Bowen, Assistant Commander Everly, Officer Dollard,
Officer Belitz, Officer Jensen and other staff and instructors at the CJTC BLEA in Spokane
are imputed to their employers, the CJTC and the Spokane PD, because they were un-
dertaken in the course of their employment while conducting the CJTC Academy and be-
cause those employees had authority and responsibility to stop the discriminatory conduct.
11.7 Deputy Hershaw’s and Detective Rainer's communications with Assistant Com-
mander Everly, Officer Dollard and other staff and instructors at the CJTC Academy in
Spokane violated the prohibition against encouraging or inciting racially discriminatory ac-
tions contained in RCW 49.60.220.
11.8 The actions of Deputy Hershaw and Detective Rainer are imputed to their em-
ployer, Ferry County, because they were undertaken in the course of their employment —
with respect to Deputy Hershaw, while he was picking up targets from the CJTC BLEA in
Spokane after firearms training.
11.9 The targeted hazing and disproportionate discipline endured by Plaintiff at the
CJTC BLEA in Spokane, and his wrongful dismissal therefrom, violated the prohibition
against racially-motivated discrimination and racially-motived discharge contained in RCW
49.60.180(2) and RCW 49.60.180(3).
11.10 The wrongful termination of Plaintiff from the Republic PD by Mayor Koontz vio-
lated the prohibition against racially-motivated discharge contained in RCW 49.60.180(2).
11.11 Mayor Koontz knowingly or negligently aided and abetted the racially discrimina-
tory conduct and intent of Deputy Hershaw and Detective Rainer.
11.12 Mayor Koontz’s fault is imputed to the City because it was in the course of his
employment and because he had the authority and responsibility to prevent racially
VERIFIED COMPLAINT FOR DAMAGES - 29 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAx (509) 662-9606

1-ER - 91



Case 2:20-cv-00250-RMP  ECF No. 31-2 filed 08/03/21 PagelD.474 Page 31 of 35

© 00 N O 0o~ W DN PP

W W N N DN DN DN DNDMDNDNDNMNDNDMDNP P P PP PP PR
P O © 00 N OO O o W N P O ©O 0O N O O b W N B O

discriminatory conduct.
11.13 As adirect and proximate result of this race-based discrimination, Plaintiff suffered
damages in an amount to be proven at the time of trial.
Xll. TENTH CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Racial Discrimination)
12.1 Plaintiff re-alleges each and every allegation as set forth above.
12.2 The WLAD prohibits an employer from discriminating against a person in the terms
and conditions of employment because of race. See RCW 49.60.180.
12.3 Deputy Hershaw, Deputy Venturo and Detective Rainer made racial jokes and de-
rogatory, racist comments to Plaintiff during his employment, making fun of Plaintiff’s race
and non-white skin color. Detective Rainer also engaged in racist conduct directed toward
Plaintiff by making Plaintiff business cards that included a Mexican sombrero emoji and a
large mustache.
12.4  This offensive conduct was severe and pervasive. Defendants made racial jokes
and derogatory, racist comments in Plaintiff's hearing on a daily basis at work. A reason-
able person would consider this racist conduct intimidating, hostile and/or abusive.
12.5 The actions of Deputy Hershaw, Deputy Venturo and Detective Rainer are imputed
to their employers, Ferry County, because they were undertaken in the course of their
employment.
12.6 The actions of Deputy Hershaw, Deputy Venturo and Detective Rainer violated the
prohibition against racially-motivated discrimination contained in RCW 49.60.180(3).
12.7 As a direct and proximate result of this race-based discrimination and the hostile
work environment that it created, Plaintiff suffered damages in an amount to be proven at
the time of trial.
PRAYER FOR RELIEF

PLAINTIFF requests the following relief:

1. A finding that Deputy Hershaw and Detective Rainer violated the prohibi-
tion against retaliation against whistleblowers contained in RCW 42.41.040;

2. A finding that Assistant Commander Everly, Officer Dollard, Officer Jensen,
Officer Belitz and other staff and instructors at the CJTC BLEA in Spokane violated the
VERIFIED COMPLAINT FOR DAMAGES - 30 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

124 N. WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAx (509) 662-9606

1-ER - 92



Case 2:20-cv-00250-RMP  ECF No. 31-2 filed 08/03/21 PagelD.475 Page 32 of 35

© 00 N O 0o~ W DN PP

W W N N DN DN DN DNDMDNDNDNMNDNDMDNP P P PP PP PR
P O © 00 N OO O o W N P O ©O 0O N O O b W N B O

prohibitions against retaliation against and intimidation of whistleblowers contained in
RCW 42.41.040 and RCW 42.41.045, respectively;

3. A finding that Commander Bowen, Assistant Commander Everly and Ex-
ecutive Director Rahr wrongfully dismissed Plaintiff from the CJTC BLEA in Spokane in
violation of public policy under state and federal statute and common law;

4. A finding that Mayor Koontz wrongfully terminated Plaintiff from the Repub-
lic PD in violation of public policy under state and federal statute and common law;

5. A finding that Sheriff Maycumber, Mayor Koontz, Deputy Hershaw, Detec-
tive Rainer, Assistant Commander Everly, Officer Dollard, Officer Jensen, Officer Belitz
and other staff and instructors at the CJTC BLEA in Spokane retaliated against Plaintiff
because of his protected whistleblowing activity in violation of the WLAD;

6. A finding that Commander Bowen, Assistant Commander Everly, Execu-
tive Director Rahr and Mayor Koontz violated Plaintiff's substantive due process rights;

7. A finding that Commander Bowen, Assistant Commander Everly, Execu-
tive Director Rahr and Mayor Koontz violated Plaintiff's procedural due process rights;

8. A finding that Sheriff Maycumber, Mayor Koontz, Deputy Rooker, Deputy
Hershaw, Detective Rainer, Assistant Commander Everly, Officer Dollard, Officer Jensen,
Officer Belitz, other staff and instructors at the CJTC BLEA in Spokane and other Ferry
County officials intentionally, recklessly and/or negligently inflicted emotional distress on
Plaintiff;

9. A finding that Deputy Hershaw, Detective Rainer, Commander Bowen, As-
sistant Commander Everly, Officer Dollard, Officer Jensen, Officer Belitz and other staff
and instructors at the CJTC BLEA in Spokane intentionally interfered with Plaintiff's en-
roliment at the CJTC Academy in Spokane and with his valid business expectancy in grad-
uation therefrom;

10. A finding that Deputy Hershaw and Detective Rainer intentionally interfered
with Plaintiff's employment relationship with the Republic PD and with his valid business
expectancy in continued employment;

11. A finding that Sheriff Maycumber, Deputy Rooker and other Ferry County
officials intentionally interfered with Plaintiff's employment relationship with New Alliance
and with his valid business expectancy in continued employment;
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12. A finding that Deputy Hershaw, Detective Rainer, Sheriff Maycumber, Dep-
uty Rooker and other Ferry County officials defamed Plaintiff;

13. A finding that Deputy Hershaw, Detective Rainer, Assistant Commander
Everly, Officer Dollard, Officer Jensen, Officer Belitz, Commander Bowen and Mayor
Koontz discriminated against, dismissed and discharged Plaintiff because of his race in
violation of the WLAD;

14. A finding that the actions of Deputy Hershaw, Detective Rainer, Sheriff
Maycumber, Deputy Rooker and other Ferry County officials are imputed to their em-
ployer, Ferry County.

15. A finding that the actions of Assistant Commander Everly, Officer Dollard,
Officer Jensen, Officer Belitz and other staff and instructors at the CJTC Academy in Spo-
kane who are police officers at the Spokane PD are imputed to their employer, Spokane;

16. A finding that the actions of Commander Bowen and Executive Director
Rahr are imputed to their employer, the CJTC,;

17. A finding that the actions of Mayor Koontz are imputed to his employer,
Republic.

18. An award of damages, including, but not limited to, the following:

18.1 Past and future wages and benefits of employment, including but
not limited to a reduction of Social Security benefits, the loss of state
law enforcement retirement benefits, lost paid vacation, sick leave,
deferred compensation, holidays and longevity pay;

18.2 Loss of career, future advancement, and earning potential;

18.3 Tax consequences of an award of past or future wages;

18.4 Special and general damages associated with finding comparable
replacement employment;

18.5 Special and general damages to mental and physical health;

18.6 General damages for embarrassment, humiliation, pain, suffering
and damage to reputation;

18.7  All other general and special damages as may be proven;

18.8 Attorney’s fees and costs of suit, including but not limited to those
available to Plaintiff under RCW 49.48.030, RCW 49.60.030(2) and
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42 U.S.C. § 1983.
19. Injunctive relief barring all Defendants from further defaming Plaintiff;
20. An award of such other relief as the Court may believe to be just and equi-

table under the circumstances.

DATED this 10th day of April 2020.

FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

/s/ Allison R. Foreman

Allison R. Foreman, WSBA #41967

Foreman, Hotchkiss, Bauscher & Zimmerman, PLLC
124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606
Allison@fhbzlaw.com

Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

/s/ Nathan J. Arnold

Nathan J. Arnold, WSBA #45356
Cloutier Arnold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234
Nathan@CAJlawyers.com

Attorney for Plaintiff
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VERIFICATION

I, John J. Cruz, am the Plaintiff in the above entitled action. | have read the con-
tents of the foregoing Verified Complaint and | believe the same to be true to the best of
my knowledge and belief.

0o N O O A WN =

- /7

" - WRUZ
10| STATE OF WASHINGTON ) £
11 ) ss.
County of Chelan )
12

13 | certify that | know or have satisfactory evidence that John J. Cruz is the person

who appeared before me, and said person acknowledged that he signed this instrument
14| and acknowledged it to be his free and voluntary act for the uses and purposes mentioned
in the instrument.

15
16 DATED this_ /2" day of April, 2020. /
i, APrint Name): _Dilfon ¢, lesef
19 WM P 7 :
Son P L, NOTARY PUBLIC, State of Washingign
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Emanuel Jacobowitz, WSBA No. 39991 Hon. Rosanna M. Peterson
Nathan J. Arnold, WSBA No. 45356

Arnold & Jacobowitz PLLC

2701 First Ave., Ste. 200

Seattle, WA 98121

(206) 769-3759; Fax (206) 866-3234
Manny@CAJlawyers.com

Allison R. Foreman, WSBA No. 41967

Foreman, Hotchkiss, Bauscher, & Zimmerman, PLLC
124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,

Plaintiff, CASE NO. 2:20-cv-00250-RMP

V. DECLARATION OF EMANUEL

JACOBOWITZ IN SUPPORT OF
PLAINTIFF’S RESPONSE TO
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY
JUDGMENT ON PLAINTIFF’S
STATE LAW CLAIMS

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal corporation;
the CITY OF SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil
Deputy; AUSTIN HERSHAW, Police
Officer at the Black Diamond Police
Department; PATRICK RAINER,

N N N N N N N N N N N N N N N N

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF EMANUEL JACOBOWITZ - 1 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 97 206-799-4221
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Detective at the Ferry County Sheriff’s
Office; RICK BOWEN, Commander
of the Washington State Criminal
Justice Training Commission Basic
Law Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy; and
SUE RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

DECLARATION OF EMANUEL JACOBOWITZ - 2
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Emanuel Jacobowitz declares as follows:

1. I am an adult citizen of the State of Washington, a member of the Washington
State Bar Association in good standing and admitted to practice before this Court, am
competent to testify and hereby testify of my personal knowledge unless otherwise
indicated. | am counsel of record for the Plaintiff in the above-captioned matter.

2. Plaintiff and his legal team have not yet served discovery requests or taken
depositions in this matter.

3. We do intend to do so, timely before the discovery cutoff. Among other things,
we intend to inquire, by written discovery and depositions, into the motives of the
moving Defendants for their departures from normal training procedure, their treatment
of similarly situated trainees, the communications between those Defendants and
Defendants Hershaw and Rainer, and the terms of individual Defendants’ dual

employment by the Academy and the City of Spokane.

| declare under penalty of perjury of the laws of the State of Washington that the
statements contained herein are true and accurate to the best of my knowledge and
belief.

Executed this 3d day of August 2021 in Seattle, Washington.

/s/ Emanuel Jacobowitz
Emanuel Jacobowitz, WSBA #39991
Arnold & Jacobowitz PLLC

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF EMANUEL JACOBOWITZ - 3 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 99 206-799-4221
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2701 First Avenue, Suite 200
Seattle, WA 98121

Tel: (206) 769-3759

Fax: (206) 866-3234
Manny@CAJlawyers.com
Counsel for Plaintiff

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF EMANUEL JACOBOWITZ - 4 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
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CERTIFICATE OF SERVICE
| hereby certify that on August 3, 2021, | electronically filed the foregoing with
the Clerk of the court using the CM/ECF system which will send notification of such
filing to those registered with CM/ECF, including the following:

Michael E. McFarland, Jr.
Email: MMcFarland@ecl-law.com

Jerry Moberg Mary Rathbone
Email: jmoberg@mrklawgroup.com
Email: mrathbone@mrklawgroup.com

Carl P. Warring
Email: CarlW@atg.wa.gov

EXECUTED this 3d day of August 2021 at Seattle, Washington.

/s/lEmanuel Jacobowitz
Emanuel Jacobowitz, WSBA No. 39991

ARNOLD & JACOBOWITZ PLLC
2701 First Ave., Ste. 200
DECLARATION OF EMANUEL JACOBOWITZ -5 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 101 206-799-4221
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Emanuel Jacobowitz, WSBA No. 39991 Hon. Rosanna M. Peterson
Nathan J. Arnold, WSBA No. 45356

Arnold & Jacobowitz PLLC

2701 First Ave., Ste. 200

Seattle, WA 98121

(206) 769-3759; Fax (206) 866-3234
Manny@CAJlawyers.com

Allison R. Foreman, WSBA No. 41967

Foreman, Hotchkiss, Bauscher, & Zimmerman, PLLC
124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,

Plaintiff, CASE NO. 2:20-cv-00250-RMP

V. [PROPOSED] ORDER

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal corporation;
the CITY OF SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil
Deputy; AUSTIN HERSHAW, Police
Officer at the Black Diamond Police
Department; PATRICK RAINER,
Detective at the Ferry County Sheriff’s
Office; RICK BOWEN, Commander

N N N N N N N N N N N N N N N N N N
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of the Washington State Criminal
Justice Training Commission Basic
Law Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the
Spokane Police Department and TAC
Officer at the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy; and
SUE RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

[PROPOSED] ORDER - 2
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THIS MATTER having come before the Court on the motion of Defendants
Washington State Criminal Justice Training Commission, City of Spokane, Sue Rahr,
Rick Bowen, John Everly, Art Dollard, Jake Jensen, and Todd Belitz, ECF No. 21, and
the Court having considered:

1. Defendants’ Motion (ECF No. 21);

2. Defendants Statement of Material Facts (ECF No. 22);

3. Plaintiff’s Brief in Opposition thereto;

4, The Declaration of John J. Cruz in opposition thereto;

5. The Declaration of Emanuel Jacobowitz in opposition thereto;

6. Defendants’ Reply;

and the balance of filings in this matter and being fully advised in the premises.

NOW, THEREFORE, IT IS ORDERED, that Defendants’ Motion is DENIED.

DONE IN OPEN COURT this day of 2021.

Hon. Rosanna Malouf Peterson

ARNOLD & JACOBOWITZPLLC
2701 First Ave., Ste. 200
[PROPOSED] ORDER - 3 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 104 206-799-4221




10

11

12

13

14

15

16

17

18

10

Case 2:20-cv-00250-RMP  ECF No. 30-1 filed 08/03/21

Presented by:

ARNOLD & JACOBOWITZ, PLLC
Emanuel Jacobowitz, WSBA No. 39991
Nathan J. Arnold, WSBA No. 45356
Arnold & Jacobowitz PLLC

2701 First Ave., Ste. 200

Seattle, WA 98121

(206) 769-3759; Fax (206) 866-3234
Manny@CAJlawyers.com

Allison R. Foreman, WSBA No. 41967

Foreman, Hotchkiss, Bauscher, & Zimmerman, PLLC
124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorneys for Plaintiff

[PROPOSED] ORDER - 4
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CERTIFICATE OF SERVICE
| hereby certify that on August 3, 2021, | electronically filed the foregoing with
the Clerk of the court using the CM/ECF system which will send notification of such
filing to those registered with CM/ECF, including the following:

Michael E. McFarland, Jr.
Email: MMcFarland@ecl-law.com

Jerry Moberg Mary Rathbone
Email: jmoberg@mrklawgroup.com
Email: mrathbone@mrklawgroup.com

Carl P. Warring
Email: CarlW@atg.wa.gov

EXECUTED this 3d day of August 2021 at Seattle, Washington.

/s/lEmanuel Jacobowitz
Emanuel Jacobowitz, WSBA No. 39991

ARNOLD & JACOBOWITZPLLC
2701 First Ave., Ste. 200
[PROPOSED] ORDER - 5 Seattle, WA 98121
113 East Woodin Ave., Ste. 200

Chelan, WA 98816
1-ER - 106 206-799-4221
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Emanuel Jacobowitz, WSBA No. 39991
Nathan J. Arnold, WSBA No. 45356
Arnold & Jacobowitz PLLC

2701 First Ave., Ste. 200

Seattle, WA 98121
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Hon. Rosanna M. Peterson
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EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,
Plaintiff,

V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal corporation;
the CITY OF SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil
Deputy; AUSTIN HERSHAW, Police
Officer at the Black Diamond Police
Department; PATRICK RAINER,
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Detective at the Ferry County Sheriff’s )
Office; RICK BOWEN, Commander )
of the Washington State Criminal )
Justice Training Commission Basic )
Law Enforcement Academy; JOHN )
EVERLY, Police Officer at the )
Spokane Police Department and )
Assistant Commander of the )
Washington State Criminal Justice )
Training Commission Basic Law )
Enforcement Academy; ART )
DOLLARD, Police Officer at the )
Spokane Police Department and TAC )
Officer at the Washington State )
Criminal Justice Training Commission )
Basic Law Enforcement Academy; )
JAKE JENSEN, Police Officer atthe )
Spokane Police Department and TAC )
Officer at the Washington State )
Criminal Justice Training Commission )
Basic Law Enforcement Academy; )
TODD BELITZ, Police Officer at the )
Spokane Police Department and TAC )
Officer at the Washington State )
Criminal Justice Training Commission )
Basic Law Enforcement Academy; and )
SUE RAHR, Executive Director of the )
Washington State Criminal Justice )
Training Commission, )

)

)

Defendants.
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. INTRODUCTION

Defendants argue that the Legislature intended to vest in the Commission and
its agents a breadth of immunity unprecedented in this country, the right, while on the
job, to commit any act for any motive with complete impunity, civil and criminal. On
Defendants’ theory, these police officers could get away with any wrongdoing up to
an including mass murder. Fortunately, Defendants misread the statute, which merely
grants them immunity for “official acts performed in the course of their duties” at the
state’s training Academy. Properly read, this statute does not let the officers avoid
liability for acts performed for their own, improper motives, such as retaliating against
Plaintiff John Cruz for going against the notorious ‘blue wall of silence.” Accordingly,
Plaintiff respectfully requests the Court to deny Defendants’ motion for partial
summary judgment.

II. STATEMENT OF FACTS

Mr. Cruz does not dispute the facts set forth in the Defendants’ Statement of
Material Facts, ECF No. 22. Some additional facts are needed for context, however.
In 2017, Mr. Cruz, a rookie police officer in the Republic, WA Police Department,
attended the Basic Law Enforcement Academy (the “Academy’) run by Defendant

Washington State Criminal Justice Training Commission (the “Commission”). ECF

PLAINTIFF’S RESPONSE TO DEFENDANTS’ ARNOLD & JACOBOWITZ PLLC
MOTION FOR PARTIAL SUMMARY JUDGMENT 2701 First Ave., Ste. 200
ON PLAINTIFE’S STATE LAW CLAIMS - 3 Seattle, WA 98121
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Chelan, WA 98816
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1-2 91 2.1, 2.20 (“Verified Complaint™) and Declaration of John J. Cruz (“Cruz Dec.”)
3. A month earlier, Mr. Cruz had run afoul of Defendants Rainer and Hershaw, who
were then law enforcement officers for the Ferry County Sheriff’s Department.
Verified Complaint 1 2.3-2.17 and Cruz Dec. 1 4. Not only had those officers and
others frequently harassed him based on his Hispanic heritage, Verified Complaint
2.2-2.6 and Cruz Dec. 1 5, Mr. Cruz had also diligently reported Hershaw for having
sex in an official vehicle while on duty, a report which enraged Hershaw. Verified
Complaint §{ 2.12-2.17 and Cruz Dec. 1 6. When Mr. Cruz attended the Academy
starting a month later, Hershaw’s former trainers, Defendants Dollard and Everly,
whom Hershaw had just made a special trip to Spokane to speak with, embarked on a
campaign of harassment and oppression against Mr. Cruz which culminated in getting
him dismissed for supposed dishonesty. Verified Complaint { 2.20-2.59 and Cruz
Dec. 1117, 16 & Exh. A.
Some of the notable incidents in this campaign included:
e Officer Dollard publicly and falsely accused Mr. Cruz of not having
submitted a required report and of lying about it, Verified Complaint § 2.21
and Cruz Dec. 1 8;
o Officer Dollard publicly berated Mr. Cruz, and only Mr. Cruz, for having

his cell phone on during an exercise, like other trainees, Verified Complaint
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19 2.22-2.23 and Cruz Dec. 1 9;

Officer Dollard ordering Mr. Cruz, and only Mr. Cruz, not to sit or lean,
while Mr. Cruz was recovering from a leg injury, Verified Complaint
2.24-2.25, 2.31 and Cruz Dec. 1 10;

Officer Dollard assaulted Mr. Cruz with pepper spray under the guise of a
training exercise, Verified Complaint {1 2.29, 2.32 and Cruz Dec. { 11;
Assistant Commander Everly criticized Mr. Cruz for not wearing a jacket,
although no regulation or rule required a jacket, Verified Complaint § 2.39
and Cruz Dec.  12;

Assistant Commander Everly singled out Mr. Cruz for nominal violations
such as parking in the wrong spot, something he did not sanction other
trainees for, Verified Complaint § 2.40 and Cruz Dec. | 13;

Assistant Commander Everly singled out Mr. Cruz for violating a supposed
(and non-existent) policy by having his daughter stay overnight on a
weekday; and when Mr. Cruz reported that when he asked for leave to host
her, he had been informed only that overnight guests were allowed, without
restriction, Assistant Commander Everly declared without evidence that Mr.
Cruz was lying and terminated him for dishonesty, Verified Complaint |

2.44-2.58 and Cruz Dec. | 14.
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Plaintiff has not yet deposed any of the Defendants. Declaration of Emanuel
Jacobowitz, filed herewith. Plaintiff intends to pursue discovery on material facts
including but not limited to

1. ARGUMENT

Defendants argue that the Court should dismiss all state-law claims against the
Commission and its agents based on RCW 43.101.490:
The commission, its boards, and individuals acting on behalf of
the commission and its boards are immune from suit in any civil
or criminal action contesting or based upon proceedings or other
official acts performed in the course of their duties in the
administration and enforcement of this chapter.!
Defendants argue that the plain language of the statute bars any relief under state law,

with no further analysis needed. Not so.

The language of the statute is indeed broad, and the Washington Court of

! Effective July 25, 2021, the statute omits the words “its boards,” and adds a
second section expressly specifying that immunity extends to actions arising from
certification or denial of certification of officers. This appears to be a legislative
endorsement of the intermediate appellate court holding in Ent v. Washington State
Justice Training Comm’n, 174 Wash. App. 615, 301 P.3d 468 (2013) that the statute

covers Academy activity.
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Appeals did indeed hold that the statute grants immunity for negligent training
accidents, no matter how grievous. Ent, 174 Wash. App. at 619. The Ent court did
not, however, address intentional torts. In particular, it did not address intentional
torts which were not “official acts performed in the course of their duties.”

The statute does not define that term and no court has addressed the question,
but the Washington Supreme Court has interpreted a similar term, “official duties,” in
other Washington statutes related to law enforcement, to exclude ‘frolics.” For one,
“aggravated” murder includes the murder of a police officer “who was performing his
or her official duties” at the time. RCW 10.95.020(1). The Washington Supreme
Court rejected the argument that an officer then carrying out an illegal arrest, outside
his jurisdiction, was beyond the scope of that statute: “An officer, even if effecting an
arrest without probable cause, may still be engaged in ‘official duties,” provided the
officer is not on a frolic of his or her own.... Cases in which an officer is engaged
in a crime of violence upon a citizen are distinguishable from situations wherein an
officer may inadvertently infringe upon some constitutional rights of a person.” State
v. Hoffman, 116 Wash. 2d 51, 100, 804 P.2d 577, 603 (1991) (emphasis added).
Similarly, RCW 9A.36.031(1)(g), makes it a crime to assault a police officer who is
“performing his or her official duties,” was held to include “all aspects of a law

enforcement officer's good faith performance of job-related duties, excluding
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conduct occurring when the officer is on a frolic of his or her own.” State v. Mierz,
127 Wash. 2d 460, 478-79, 901 P.2d 286, 295 (1995) (emphasis added) (defendant
properly charged in absence of evidence of bad faith or frolic).2

A statute which, like the immunity statute here, involved no danger to the
officer in question, was interpreted even more narrowly. Under RCW 91.76.020, it is
a crime to “obstruct[] any law enforcement officer in the discharge of his or her official
powers or duties.” The Washington Court of Appeals held that an arrest under that
statute was unlawful, and suppressed the resulting evidence, where the “obstruction”
consisted of resisting a pat-down during a purely speculative Terry stop, because “[a]n
unlawful detention is by definition not part of lawful police duties.” State v. Barnes,
96 Wash. App. 217, 225, 978 P.2d 1131, 1136 (1999).

The similar language in RCW 43.101.390, “official acts performed in the course

2 These cases hearken back to the common-law doctrine that “the master is not liable
when a servant steps aside from the master's business in order to effect some purpose
of his or her own; a supervisor’s intentional actions directed toward a subordinate,
occasioned solely by jealousy, hatred, or other ill feelings, are not, as a matter of law,
within the scope of employment.” Mason v. Kenyon Zero Storage, 71 Wash. App. 5,

13, 856 P.2d 410, 415 (1993).
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of their duties” should be interpreted consistently with those other Washington
statutes related to law enforcement officers. Assistant Commander Everly and Officer
Dollard, at least, were not performing official acts in the course of their duties, when
they harassed, assaulted, humiliated, and ginned up a pretext to terminate Mr. Cruz
out of loyalty to ‘the blue,’ racial animus, or hatred for ‘snitches.” Even in the unlikely
event that the Commission were to admit in its reply brief that it considered retaliation
against whistleblowers to be an act on its behalf and in service of the training and
certification purposes of the Academy, a jury should be entitled to decide whether to
credit such a position.

To be clear, the Commission itself remains vicariously liable for its agents’
retaliatory acts, under the reasoning of the United States Supreme Court in Faragher
v. City of Boca Raton, 524 U.S. 775, 800-802, 118 S. Ct. 2275, 2290, 141 L. Ed. 2d
662 (1998): as a matter of fundamental fairness, even conduct clearly outside the
scope of employment, such as sexual harassment, may give rise to vicarious liability
where the employer enabled the conduct, failed to guard against it, and failed to
correct it when given the opportunity. For the same reason, the City of Spokane,
which was the actual employer of Officer Dollard, Deputy Commander Everly, and
Officer Jensen, remains potentially vicariously liable. Then too, the City of Spokane

was not the Commission or working on behalf of the Commission, so RCW
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43.101.390 provides no basis at all for dismissing claims against the City of Spokane.

Similarly, a jury could reasonably infer that Defendants Jensen and Belitz,
officers who assisted in the harassment campaign, Defendant Bowen, Mr. Everly’s
direct supervisor who assisted in the kangaroo-court hearing by which Mr. Cruz was
expelled, and Defendant Rahr, the Executive Director of the Academy who rejected
Mr. Cruz’s appeal, were motivated by personal considerations, friendship for Everly
and Dollard, rather than by any intent to serve the Commission’s purposes. Therefore,
they should not be dismissed under this statute either.

Although the issue raised by this motion appears to be purely legal, a matter of
statutory interpretation, to the extent that the Court deems any material evidence to be
missing, Plaintiff respectfully requests a continuation under Fed. R. Civ. P. 56(d) so
that he may conduct written discovery and depositions regarding, among other things,
the motives of the moving Defendants for their departures from normal training
procedure, their treatment of similarly-situated trainees, the communications between
those Defendants and Defendants Hershaw and Rainer, and the terms of individual
Defendants’ dual employment by the Academy and the City of Spokane. Jacobowitz
Dec. 1 3. Several months remain until the stipulated discovery deadline, and Plaintiff
should not be considered at fault for not having yet pursued discovery into these

matters; if given the opportunity, he will do so. Id.
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Lastly, to the extent that the Court may deem the immunity statute to apply to
Plaintiff’s state-law claims against any Defendant under the Washington Law Against
Discrimination statute, respectfully, such dismissal should be without prejudice to
Plaintiff’s ability to amend the complaint for the first time, to recast these as claims
under Title VII, which, as a federal statute, would preempt the state immunity statute.
While the stipulated deadline to amend the pleadings has passed, there would be no
prejudice to the Defendants where the substance of the claim would remain the
same—that these Defendants discriminated against Mr. Cruz in an employment
training setting based in part on his race or ethnicity. Any prejudice caused by
Defendants’ failure to prepare a factual defense because they expected to get the claim
dismissed on the pure legal grounds raised here would be a self-inflicted wound,
especially considering that Defendants could have brought this motion the day after
the complaint was served instead of waiting until after the amendment deadline.

IV. CONCLUSION

For the reasons set forth above, the Court should deny Defendants’ motion.
Respectfully submitted this 3d day of August, 2021.

ARNOLD & JACOBOWITZPLLC

/sl Emanuel Jacobowitz

Emanuel Jacobowitz, WSBA No. 39991
Nathan J. Arnold, WSBA No. 45356
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CERTIFICATE OF SERVICE
| hereby certify that on August 3, 2021, | electronically filed the foregoing with
the Clerk of the court using the CM/ECF system which will send notification of such
filing to those registered with CM/ECF, including the following:

Michael E. McFarland, Jr.
Email: MMcFarland@ecl-law.com

Jerry Moberg Mary Rathbone
Email: jmoberg@mrklawgroup.com
Email: mrathbone@mrklawgroup.com

Carl P. Warring
Email: CarlW@atg.wa.gov

EXECUTED this 3d day of August 2021 at Seattle, Washington.

/s/lEmanuel Jacobowitz
Emanuel Jacobowitz, WSBA No. 39991
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JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal
corporation; the CITY OF
SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
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Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

Pursuant to LR 56.1, the Defendants Washington State Criminal Justice
Training Commission, City of Spokane, Sue Rahr, Rick Bowen, John Everly, Art
Dollard, Jake Jensen, & Todd Belitz submit the following Statement of Material
Facts:

1. InFebruary 2017, Plaintiff John Cruz began his training at the Criminal
Justice Training Commission’s Basic Law Enforcement Academy. ECF No. 2-6
at 31.

2. In May 2017, Cruz was dismissed from the Basic Law Enforcement

DEFENDANTS > STATEMENT 2 ATTORNEY GENERAL OF WASHINGTON

West 1116 Riverside Avenue

OF MATERIAL FACTS Spokane, WA 99201-1194
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Academy. ECF No. 2-6 at 36.

3. In June 2017, Cruz’s dismissal from the Basic Law Enforcement
Academy was appealed. ECF No. 2-6 at 38.

4. Alsoin June 2017, Sue Rahr, Executive Director of the Criminal Justice
Training Commission, upheld Cruz’s dismissal from the Basic Law Enforcement
Academy. ECF No. 2-6 at 38.

5. In relevant part, the present action names the Washington State
Criminal Justice Training Commission, the City of Spokane, Sue Rahr, Rick
Bowen, John Everly, Art Dollard, Jake Jensen and Todd Belitz as defendants.
ECF No. 2-6 at 29-30.

6. Plaintiff has pleaded eight state law claims: (1) Wrongful Termination
in Violation of Public Policy (Whistleblowing); (2) Wrongful Discharge in
Violation of Public Policy (Common Law); (3) Violation of the Washington Law
Against Discrimination (Whistleblowing); (4) Infliction of Emotional Distress;
(5) Intentional Interference with Business Relationship; (6) Defamation; (7)
Violation of the Washington Law Against Discrimination (Racial
Discrimination); and (8) Violation of the Washington Law Against
Discrimination (Racial Discrimination). ECF No. 2-6 at 39-56

7.  Plaintiff’s factual allegations in support of his state law claims against
the Defendants Washington State Criminal Justice Training Commission, the

City of Spokane, Sue Rahr, Rick Bowen, John Everly, Art Dollard, Jake Jensen

DEFENDANTS > STATEMENT 3 ATTORNEY GENERAL OF WASHINGTON
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and Todd Belitz arise from Cruz’s participation in and dismissal from the
Criminal Justice Training Commission’s Basic Law Enforcement Academy.
ECF no. 2-6 at 30-39.

DATED this 13th day of July, 2021.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100

Spokane, WA 99201

(509) 456-3123

carl.warring(@atg.wa.gov
DEFENDANTS 2 STATEMENT 4 ATTORNEY GENERAL QF WASHINGTON
OF MATERIAL FACTS ke, Wi 92011154

1-ER - 123 (509) 456-3123
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PROOF OF SERVICE
I certify that I electronically filed this document with the Clerk of the Court

using the CM/ECF system which will send notification of such filing to the
following:

Allison R. Foreman allison@thbzlaw.com

Nathan J. Arnold nathan@cajlawyers.com

Michael McFarland, Jr. mmcfarland@ecl-law.com

Jerry Moberg jmoberg@mrklawgroup.com

Mary Rathbone mrathbone@mrklawgroup.com

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

DATED this 13th day of July, 2021, at Spokane, Washington.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring(@atg.wa.gov
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CARL P. WARRING

1116 W Riverside, Suite 100
Spokane, WA 99201

(509) 456-3123

Honorable Rosanna M. Peterson

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
JOHN J. CRUZ, NO. 2:20-cv-00250-RMP
Plaintiff,
DEFENDANTS’ MOTION
V. AND MEMORANDUM FOR
PARTIAL SUMMARY
FERRY COUNTY; the CITY OF JUDGMENT ON
REPUBLIC, a municipal PLAINTIFF’S STATE LAW
corporation; the CITY OF CLAIMS
SPOKANE, a municipal
corporation; the WASHINGTON 9/3/2021
STATE CRIMINAL JUSTICE Without Oral Argument

TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the

Spokane Police Department and
DEFENDANTS’ MOTION AND 1 ATTORNEY GENERAL OF WASHINGTON
EMORADUM O R
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TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

L. MOTION
Pursuant to Fed. R. Civ. P. 56, the Defendants Washington State Criminal

Justice Training Commission, City of Spokane, Sue Rahr, Rick Bowen, John
Everly, Art Dollard, Jake Jensen, & Todd Belitz move the Court for an order
granting them summary judgment on Plaintiff’s state law claims. The motion is
based on RCW 43.101.390, which grants the Commission and its agents
immunity from civil actions. Accordingly, this Court should dismiss Cruz’s state

law claims against the moving Defendants.

II. MEMORANDUM

A. Facts
The following facts, which are taken from Plaintiff John Cruz’s verified
DEFENDANTS’ MOTION AND 2 ATTORNEY GENERAL QF WASHINGTON
MEMORANDUM FOR Spokane WA 992011194
PARTIAL SUMMARY (309 436-3123

JUDGMENT ON PLAINTIFE’S
STATE LAW CLAIMS 1-ER - 126
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complaint, are undisputed:

e Cruz began his training at the Criminal Justice Training Commission’s
Basic Law Enforcement Academy in February 2017, ECF No. 2-6 at 31;

e Cruz was dismissed from the Basic Law Enforcement Academy in May
2017, ECF No. 2-6 at 36;

e Cruz appealed his dismissal from the Basic Law Enforcement Academy in
June 2017, ECF No. 2-6 at 38;

e The Executive Director of the Criminal Justice Training Commission
upheld Cruz’s dismissal from the Basic Law Enforcement Academy in
June 2017, ECF No. 2-6 at 38;

e In relevant part, Cruz names the Washington State Criminal Justice
Training Commission, the City of Spokane, Sue Rahr, Rick Bowen, John
Everly, Art Dollard, Jake Jensen and Todd Belitz as defendants in this
action, ECF No. 2-6 at 29-30;

e In relevant part, Cruz’s lawsuit alleges 8 different state law claims, ECF
No. 2-6 at 39-56; and

e The factual allegations supporting Cruz’s state law claims against the
defendants Washington State Criminal Justice Training Commission, the
City of Spokane, Sue Rahr, Rick Bowen, John Everly, Art Dollard, Jake
Jensen and Todd Belitz arise from Cruz’s participation in and dismissal

from the Basic Law Enforcement Academy, ECF no. 2-6 at 30-39.
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B. Standard For Granting Summary Judgment

A party is entitled to summary judgment when the “pleadings, depositions,
answers to interrogatories and admissions on file, together with the affidavits, if
any, show that there is no genuine material issue of fact and that the moving party
is entitled to summary judgment as a matter of law.” Fed. R. Civ. P. 56(c). Said
another way, summary judgment is proper “. . . against a party who fails to make
a showing sufficient to establish the existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial.” Lujan
v. National Wildlife Federation, 497 U.S. 871, 884 (1990). The moving party
has the initial burden of showing which material facts lack a genuine issue; the
nonmoving party must then identify specific facts where there exists a genuine
issue of material fact. T.W. Elec. Serv., Inc., v. Pacific Elec. Contractors Ass 'n,
809 F.2d 626, 630 (9th Cir. 1987). A nonmoving party “may not rely on the mere
allegations in the pleadings in order to preclude summary judgment.” Id.
(emphasis added). Instead, they “must produce at least some significant

probative evidence tending to support the complaint.” Id. (emphasis added).

C. Argument

1. RCW 43.101.390 Bars Cruz’s State Law Claims Against The
Commission And Its Agents

RCW 43.101.390 makes the Commission and its agents immune from civil
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lawsuits based upon state law.! In its current form,> RCW 43.101.390 provides,

The commission, its boards, and individuals acting on behalf of the
commission and its boards are immune from suit in any civil or
criminal action contesting or based upon proceedings or other
official acts performed in the course of their duties in the
administration and enforcement of this chapter.

RCW 43.101.390. This immunity extends to claims brought against the

commission by law enforcement trainees participating in the Basic Law

! Defendants recognize that statutory immunity afforded by a state statute
cannot defeat claims brought under 42 U.S.C. § 1983. Wallis v. Spencer, 202
F.3d 1126, 1144 (9th Cir. 2000). Accordingly, RCW 43.101.390 does not operate
to bar Cruz’s substantive due process or procedural due process claims brought
pursuant to 42 U.S.C. § 1983. But, these are the only two claims that can survive
the moving Defendants’ present motion.

2 The Legislature amended RCW 43.101.390 in 2021 to read as follows:

(1) The commission and individuals acting on behalf of the commission are
immune from suit in any civil or criminal action contesting or based upon
proceedings or other official acts performed in the course of their duties in the
administration and enforcement of this chapter.

(2) Without limiting the generality of the foregoing, the commission and
individuals acting on behalf of the commission are immune from suit in any
civil action based on the certification, denial of certification, suspension, or
other action regarding decertification of peace officers, reserve officers, or
corrections officers.

RCW 43.101.390. The amendment becomes effective July 25, 2021. 2021
Wash. Legis. Serv. Ch. 323 (S.S.S.B. 5051).
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Enforcement Academy, as illustrated by Ent v. Washington State Criminal
Justice Training Comm'n, 174 Wash. App. 615, 301 P.3d 468 (2013).

In Ent, the plaintiff was a cadet (trainee) at the Commission’s Basic Law
Enforcement Academy. Ent, 174 Wash. App. at 617. The plaintiff in Ent, as part
of the commencement ceremony, was required to attend inspection and
graduation ceremony. Id. After standing motionless in formation for an hour,
and after two other classmates had fainted, the plaintiff fainted, injuring his head.
ld.

The plaintift sued the Commission for his injuries. /d. He alleged that the
Commission breached its duty of reasonable care given the conditions of the
graduation ceremony. [Id. The Commission moved for a judgment on the
pleadings based upon the immunity provided in RCW 43.101.390. Id. at 618.
After the trial court granted the CR 12(c) motion, the plaintiff appealed. Id. On
appeal, the appellate court found that RCW 43.101.390’s immunity applied to
cadet training and upheld the dismissal of the plaintiff’s case. /Id. at 619.

Importantly, the appellate court observed:

Whether or not we agree with broad immunity for the CJTC as a
matter of public policy is irrelevant. The State has authority to
determine whether it will be immune from liability for its acts.
Const. art. II, § 26. Therefore, any challenge to the wisdom of such
broad immunity is an issue to be taken to the legislature.

Id. (internal citations omitted).
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Here there is no factual dispute that Cruz’s state law claims against the
Defendants who are bringing this motion arise from Cruz’s participation in, and
dismissal from, the Commission’s Basic Law Enforcement Academy. As a
matter of law, RCW 43.101.390 affords each of these Defendants immunity from
Cruz’s state law claims. Accordingly, Cruz’s state law claims against these

Defendants must be dismissed with prejudice.
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Conclusion

For the reasons discussed above, the Court should grant the Defendants’

motion for summary judgment and dismiss (with prejudice) Cruz’s state law

claims brought against the moving Defendants.

DATED this 13th day of July, 2021.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring@atg.wa.gov
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PROOF OF SERVICE
I certify that I electronically filed this document with the Clerk of the Court

using the CM/ECF system which will send notification of such filing to the
following:

Allison R. Foreman allison@thbzlaw.com

Nathan J. Arnold nathan@cajlawyers.com

Michael McFarland, Jr. mmcfarland@ecl-law.com

Jerry Moberg jmoberg@mrklawgroup.com

Mary Rathbone mrathbone@mrklawgroup.com

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

DATED this 13th day of July, 2021, at Spokane, Washington.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring(@atg.wa.gov
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Honorable Rosanna M. Peterson

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,
Plaintiff,

V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal
corporation; the CITY OF
SPOKANE, a municipal
corporation; the WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, a state
commission; RAY MAYCUMBER,
Ferry County Sheriff; AMY
ROOKER, Ferry County Chief
Civil Deputy; AUSTIN
HERSHAW, Police Officer at the
Black Diamond Police Department;
PATRICK RAINER, Detective at
the Ferry County Sheriffs Office;
RICK BOWEN, Commander of the
Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; JOHN
EVERLY, Police Officer at the
Spokane Police Department and
Assistant Commander of the
Washington State Criminal Justice
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JUDGMENT [PROPOSEDI-ER - 133

NO. 2:20-cv-00250-RMP
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Training Commission Basic Law
Enforcement Academy; ART
DOLLARD, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; JAKE
JENSEN, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; TODD
BELITZ, Police Officer at the
Spokane Police Department and
TAC Officer at the Washington
State Criminal Justice Training
Commission Basic Law
Enforcement Academy; and SUE
RAHR, Executive Director of the
Washington State Criminal Justice
Training Commission,

Defendants.

On September 3, 2021, the Court considered the Defendants Washington
State Criminal Justice Training Commission, City of Spokane, Sue Rahr, Rick
Bowen, John Everly, Art Dollard, Jake Jensen, & Todd Belitz’s motion for partial
summary judgment without oral argument. The Court considered the pleadings on
file, which specifically included:
e Defendants’ Motion and Memorandum Of Authorities For
Summary Judgment;

e Defendants’ Statement of Material Facts;

ORDER GRANTING 2 ATTORNEY GENERAL OF WASHINGTON
West 1116 Riverside Avenue
DEFENDANT’S MOTION FOR Sp(:kane, WA 99201-1194

PARTIAL SUMMARY (509) 456-3123
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1 ¢ Plaintift’s responsive pleadings, if any; and
2 e Defendants’ reply pleadings, if any.
3 Based upon the authorities cited, and pleadings on file, the Court finds that
4 no genuine issue of material fact exists and concludes that the Defendants
5 Washington State Criminal Justice Training Commission, City of Spokane, Sue
6 Rahr, Rick Bowen, John Everly, Art Dollard, Jake Jensen, & Todd Belitz are
7 entitled to judgment as a matter of law on the Plaintiff’s state law claims.
8 Accordingly, Plaintiff’s state law claims against the moving defendants are hereby
9 dismissed with prejudice.
10 DATED this day of September, 2021
11
12 Honorable Rosanna M. Peterson
13 Presented by: Approved as to form and notice
14 of presentation waived:
ROBERT W. FERGUSON FOREMAN HOTCHKISS
15 Attorney General BAUCHER & ZIMMERMAN
CLOUTIER ARNOLD
16 JACOBOWITZ PLLC
17
18 CARL P WARRING, WSBA No. ALLISON FOREMAN, WSBA
27164 #41967
19 Assistant Attorney General NATHAN ARNOLD, WSBA
Attorney for Defendants Washington #45356
20 State Criminal Justice Training MANNY JACOBOWITZ, WSBA
Commission, City of Spokane, Sue #39991
21 Rahr, Rick Bowen, John Everly, Art Attorneys for Plaintiff
oy Dollard, Jake Jensen, & Todd Belitz
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EVANS CRAVEN & LACKIE, PS

MICHAEL MCFARLAND, JR.,
WSBA No. 23000
Attorney for Ferry County Defendants

MOBERG RATHBONE KEARNS

JERRY MOBERG, WSBA No. 5282
MARY RATHBONE, WSBA #55035
Attorneys for Defendant City of
Republic
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PROOF OF SERVICE
I certify that I electronically filed this document with the Clerk of the Court
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Jerry Moberg jmoberg@mrklawgroup.com
Mary Rathbone mrathbone@mrklawgroup.com

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

DATED this 13th day of July, 2021, at Spokane, Washington.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P WARRING, WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington State
Criminal Justice Training Commission,
City of Spokane, Sue Rahr, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, &
Todd Belitz
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carl.warring(@atg.wa.gov
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CARL P. WARRING

1116 W Riverside, Suite 100
Spokane, WA 99201

(509) 456-3123

The Honorable Marsha J. Pechman

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JOHN J. CRUZ,
Plaintiff,

V.

FERRY COUNTY; the CITY OF
REPUBLIC, a municipal corporation; the
CITY OF SPOKANE, a municipal
corporation; the WASHINGTON STATE
CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff;
AMY ROOKER, Ferry County Chief Civil
Deputy; AUSTIN HERSHAW, Police
Officer at the Black Diamond Police
Department; PATRICK RAINER,
Detective at the Ferry County Sheriffs
Office; RICK BOWEN, Commander of the
Washington State Criminal Justice Training
Commission Basic Law Enforcement
Academy; JOHN EVERLY, Police Officer
at the Spokane Police Department and
Assistant Commander of the Washington
State Criminal Justice Training
Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer
at the Spokane Police Department and TAC
Officer at the Washington State Criminal
Justice Training Commission Basic Law
Enforcement Academy; JAKE JENSEN,
Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training

DEFENDANTS’ ANSWER TO
PLAINTIFF’S COMPLAINT FOR
DAMAGES AND JURY DEMAND
No. 2:20-cv-00729
Error! Reference source not
found.

NO. 2:20-cv-00729-MJP

DEFENDANTS WASHINGTON
STATE CRIMINAL JUSTICE
TRAINING COMMISSION, CITY
OF SPOKANE, RICK BOWEN,
JOHN EVERLY, ART DOLLARD,
JAKE JENSEN, TODD BELITZ
AND SUE RAHR’S ANSWER TO
PLAINTIFF’S COMPLAINT FOR
DAMAGES AND JURY DEMAND

ATTORNEY GENERAL OF WASHINGTON
1116 West Riverside Avenue, Suite 100
Spokane, WA 99201-1106
(509) 456-3123
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Commission Basic Law Enforcement
Academy; TODD BELITZ, Police Officer
at the Spokane Police Department and TAC
Officer at the Washington State Criminal
Justice Training Commission Basic Law
Enforcement Academy; and SUE RAHR,
Executive Director of the Washington State
Criminal Justice Training Commission,

Defendants.

Defendants WASHINGTON  STATE CRIMINAL JUSTICE TRAINING
COMMISSION, CITY OF SPOKANE, RICK BOWEN, JOHN EVERLY, ART DOLLARD,
JAKE JENSEN, TODD BELITZ AND SUE RAHR, in answer to Plaintiff's complaint, admit,

deny and allege as follows:

I. PARTIES, JURISDICTION AND VENUE

1.1 Admitted.
1.2 Admitted.

1.3 Admitted.

1.4  Admitted.

1.5  Admitted.

1.6 The Defendants are without sufficient information to form a belief as to the truth of the
matter asserted and therefore deny the same.

1.7 The Defendants are without sufficient information to form a belief as to the truth of the
matter asserted and therefore deny the same.

1.8 The Defendants are without sufficient information to form a belief as to the truth of the
matter asserted and therefore deny the same.

1.9 The Defendants are without sufficient information to form a belief as to the truth of the
matter asserted and therefore deny the same.

1.10  As to the time periods relevant to this lawsuit, Admitted.

DEFENDANTS’ ANSWER TO 2 AT??I%NVSYE;ENER&ALAOF WASH:N%{)ON
PLAINTIFF’S COMPLAINT FOR Ses e Wer& Ae 99"2%“1‘{81’ : 021 ¢
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1.11  Admitted in part, denied in part. Defendants admit that Defendant Everly is a police
officer employed by the Spokane Police Department. Defendants further admit that at times
relevant to this lawsuit, Defendant Everly was the assistant commander of the academy. Any
allegation or inference from an allegation not specifically admitted is denied.
1.12 Admitted in part, denied in part. Defendants admit that Defendant Dollard is a police
officer employed by the Spokane Police Department and that Defendant Dollard resides in
Spokane County. Defendants further admit that at times relevant to this lawsuit, Defendant
Dollard was a Defensive Tactics Instructor at CJTC BLEA at Spokane. Any allegation or
inference from an allegation not specifically admitted is denied.
1.13  Admitted in part, denied in part. Defendants admit that Defendant Jensen is a police
officer employed by the Spokane Police Department and that Defendant Jensen resides in
Spokane County. Defendants further admit that at times relevant to this lawsuit, Defendant Jensen
was a Defensive Tactics Instructor at CJTC BLEA at Spokane. Any allegation or inference from
an allegation not specifically admitted is denied.
1.14  Admitted in part, denied in part. Defendants admit that at times relevant to this lawsuit,
Defendant Belitz was a Defensive Tactics Instructor at CJTC BLEA at Spokane and that
Defendant Belitz resides in Spokane County. Any allegation or inference from an allegation not
specifically admitted is denied.
1.15  Admitted.
1.16  The allegation calls for a conclusion of law and therefore no answer is required. Any
allegation or inference from an allegation not specifically admitted is denied.

IL. FACTS SUPPORTING CLAIM
2.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.
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2.2 Admitted in part, denied in part. Defendants admit Plaintiff was employed by the
Republic Police Department. Any allegation or inference from an allegation not specifically
admitted is denied.

23 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.4  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.5 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.6 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.7  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.8  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.9  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.10  Admitted.

2.11  Admitted.

2.12  Admitted.

2.13  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.14  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.15 Defendants lack knowledge or information sufficient to form a belief as to the truth of

these allegations and, therefore, deny the same.
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2.16  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.17  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.18  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.19 Denied.

220  Denied.

221  Admitted.

222  Denied.

223 Denied.

2.24  Admitted in part, denied in part. Defendants admit that during defensive tactics training,
Plaintiff’s mobile phone went off. Any allegation or inference from an allegation not specifically
admitted is denied.

2.25 Admitted in part, denied in part. Defendants admit that other recruits had their mobile
phones ring. Any allegation or inference from an allegation not specifically admitted is denied.
226  Admitted in part, denied in part. At a point during his attendance of BLEA, Plaintiff was
on light duty. Any allegation or inference from an allegation not specifically admitted is denied.
227  Denied.

2.28  Admitted in part, denied in part. The Defendants admit that Plaintiff sustained a shoulder
injury during a drill and was diagnosed with a right shoulder strain involving AC joint injury and
possible rotator cuff tear. Any allegation or inference from an allegation not specifically admitted
is denied.

2.29  Admitted in part, denied in part. The Defendants admit that Plaintiff did not go through
the oleoresin capsicum (pepper spray) certification with the rest of the class. He was certified on a

later date. Any allegation or inference from an allegation not specifically admitted is denied.
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2.30 Denied.
2.31 Denied.
2.32  Admitted in part, denied in part. The Defendants admit that after being sprayed the
Plaintiff was required to complete an exercise, and sustained a foot injury during that exercise.

Any allegation or inference from an allegation not specifically admitted is denied.

2.33  Denied.
2.34  Denied.
2.35 Denied.

236  Admitted in part, denied in part. The Defendants admit that the Plaintiff and Recruit Jose
Perez paired for certain exercises initially and also paired with other recruits as the program
progressed. Any allegation or inference from an allegation not specifically admitted is denied.
2.37  Admitted in part, denied in part. During interviews, following Plaintiff’s dismissal, other
recruits commented on Plaintiff’s treatment at BLEA. Any allegation or inference from an
allegation not specifically admitted is denied.

2.38  Admitted in part, denied in part. The Defendants admit that Recruit Matthew Ponusky
observed Plaintiff being yelled at in front of the class.  Defendants are without sufficient

information to form a belief as to the truth of the remainder of the allegation and therefore deny

the same.

2.39  Denied.
240 Denied.
241 Denied.

242  Admitted in part, denied in part. Defendants admit that Everly spoke with Chief Culp and
reported Plaintiff’s failure to meet expectations, including violating program rules relating to

parking. Any allegation or inference from an allegation not specifically admitted is denied.

2.43  Denied.
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244  Admitted in part, denied in part. Defendants admit that Everly spoke with Chief Culp
following Plaintiff’s pepper spray certification and shared Plaintiff’s continuing failure to meet
expectations. Any allegation or inference from an allegation not specifically admitted is denied.
245 Admitted in part, denied in part. Defendants admit that the Plaintiff was dismissed from
the program. Any allegation or inference from an allegation not specifically admitted is denied.
246  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

247  Admitted in part, denied in part. Defendants admit that Officer Daddatto does not recall
any specific conversation with Plaintiff about guests and further denies what Plaintiff attributes to
the conversation as inconsistent with information Daddatto would have provided had a
conversation occurred. Any allegation or inference from an allegation not specifically admitted is
denied.

248 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

249  Admitted in part, denied in part. Defendants admit that Plaintiff had overnight guests
during the week and weekends. Any allegation or inference from an allegation not specifically
admitted is denied.

2.50  Denied.

2.51 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.52  Admitted in part, denied in part. On May 26, 2017, Plaintiff was questioned by Assistant
Commander Everly about his daughter’s overnight stays at the hotel during the CITC Academy.
Any allegation or inference from an allegation not specifically admitted is denied.

2.53  Denied.

2.54  Admitted.

2.55 Denied.
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2.56  Admitted in part, denied in part. Defendants admit that Assistant Commander Everly
asked Plaintiff about his conversation with Officer Daddatto about overnight guests. Any
allegation or inference from an allegation not specifically admitted is denied.

2.57 Admitted in part, denied in part. Defendants admit that Assistant Commander Everly
asked Officer Daddatto about his conversation with Plaintiff about overnight guests. Officer
Daddatto did not recall any conversation and denied he would have said what Plaintiff attributed
to him. Any allegation or inference from an allegation not specifically admitted is denied.

2.58 Defendants admit that Assistant Commander Everly interviewed Recruit Ulrich about
Plaintiff’s conversation with Officer Daddatto about overnight guests. Any allegation or
inference from an allegation not specifically admitted is denied.

2.59  Admitted in part, denied in part. The Defendants admit that Assistant Commander Everly
concluded that Plaintiff had lied in his account of the conversation with Officer Daddatto. Any
allegation or inference from an allegation not specifically admitted is denied.

2.60  Admitted in part, denied in part. The Defendants admit that on May 30, 2017, just three
(3) weeks before graduation, Plaintiff was dismissed from the CJTC BLEA in Spokane for a
violation of the Academy’s integrity policy, namely, that Plaintiff was found to be untruthful in
his account of his conversation with Officer Daddatto. Any allegation or inference from an
allegation not specifically admitted is denied.

2.61  Admitted.

2.62  Denied.
2.63  Denied.
2.64 Denied.

2.65 Admitted.
2.66  Defendants lack knowledge or information sufficient to form a belief as to the truth of

these allegations and, therefore, deny the same.
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2.67 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.68  Admitted in part, denied in part. The Defendants admit that on May 31, 2017, Chief Culp
asked Commander Everly by email whether anyone from Ferry County had contacted Assistant
Commander Everly or his staff about Plaintiff. Any allegation or inference from an allegation not
specifically admitted is denied.

2.69 Denied.

2.70  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.71  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.72  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

273 Admitted.

2.74  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.75 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

276  Admitted.

2.77  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.78  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.

2.79  Defendants lack knowledge or information sufficient to form a belief as to the truth of

these allegations and, therefore, deny the same.
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2.80  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.81 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.82  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.83  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.84  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.85 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.86  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.87 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.88  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.89  Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
2.90 Defendants lack knowledge or information sufficient to form a belief as to the truth of
these allegations and, therefore, deny the same.
291 Defendants lack knowledge or information sufficient to form a belief as to the truth of

these allegations and, therefore, deny the same.
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III.  FIRST CAUSE OF ACTION
Wrongful Termination in Violation of Public Policy

3.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

32 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

33 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.4  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.5 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.6 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.7 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.8 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.9 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.10  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.11  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

3.12  The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the
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IV.  SECOND CAUSE OF ACTION
Wrongful Discharge in Violation of Public Policy (Common Law)

4.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

4.2 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.3 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
44  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.6  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.7 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.8 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.9  The allegation is directed to a co-defendant and therefore no answer is necessary.
4.10  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.11  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
4.12  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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V. THIRD CAUSE OF ACTION
Violation of the Washington Law Against Discrimination (Whistleblowing)

5.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

5.2 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

53 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.4  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.5 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.6  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.7 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.8 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

59 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.10  The allegation is directed to a co-defendant and therefore no answer is necessary.
5.11 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

5.12  The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

To the

To the
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5.13  The allegation calls for a conclusion of law and therefore no answer is required. To the

extent that an answer is deemed necessary, the allegation is denied.

VI. FOURTH CAUSE OF ACTION
Violation of Substantive Due Process, 42 U.S.C. § 1983

6.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by
reference as if fully set forth.

6.2 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.3 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.4 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.6 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.7 The allegation is directed to a co-defendant and therefore no answer is necessary.

6.8 The allegation is directed to a co-defendant and therefore no answer is necessary.

6.9 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.10  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.11 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

6.12  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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6.13  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
6.14 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
6.15  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
6.16  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
6.17  The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

VII. FIFTH CAUSE OF ACTION
Violation of Procedural Due Process, 42 U.S.C. § 1983

To the

To the

To the

To the

To the

7.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

7.2 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
7.3 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
7.4  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
7.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
7.6 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
7.7 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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7.8 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
7.9 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
7.10  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
7.11  The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

VIII. SIXTH CAUSE OF ACTION
Infliction of Emotional Distress

To the

To the

To the

To the

8.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

8.2 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
8.3 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
8.4  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
8.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
8.6  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
8.7 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
DEFENDANTS’ ANSWER TO 16 ATTORNEY GENERAL OF WASHINGTON
PLAINTIFF’S COMPLAINT FOR o WA somo 1106
DAMAGES AND JURY DEMAND (509) 456-3123
No. 2:20-cv-00729
Error! Reference source not 1-ER - 153

found.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:20-cv-00729-MJP Document 8 Filed 05/28/20 Page 17 of 27

IX. SEVENTH CAUSE OF ACTION
Intentional Interference with Business Relationship

9.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

9.2 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.3 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

94 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.5 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.6 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.7 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.8 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.9 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.10  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.11 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.

9.12  The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.
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9.13  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.14  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.15 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.16 The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.17  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.18  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.19  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.20  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.21  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.22  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.23  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.24  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.25 The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the

To the
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9.26  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.27  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.28  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.29  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.30  The allegation calls for a conclusion of law and therefore no answer is required.
extent that an answer is deemed necessary, the allegation is denied.
9.31 The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

X. EIGHTH CAUSE OF ACTION
Defamation

To the

To the

To the

To the

To the

To the

10.1  Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

10.2  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.3  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.4 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.6  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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10.7  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.8  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.9  The allegation is directed to a co-defendant and therefore no answer is necessary.
10.10 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.11 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.12 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.13 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.14 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.15 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.16 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.17 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.18 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
10.19 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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10.20 The allegation calls for a conclusion of law and therefore no answer is required.

extent that an answer is deemed necessary, the allegation is denied.

XI. NINTH CAUSE OF ACTION

To the

11.1 Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by

reference as if fully set forth.

11.2  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.3  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.4  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.6  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.7  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.8  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.9  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.10 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.

11.11 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
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11.12 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
11.13 The allegation calls for a conclusion of law and therefore no answer is required. To the

extent that an answer is deemed necessary, the allegation is denied.

XII. TENTH CAUSE OF ACTION
Violation of the Washington Law Against Discrimination (Racial Discrimination)

12.1  Defendants incorporate their preceding answers to Plaintiff’s preceding allegations by
reference as if fully set forth.
12.2  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
12.3  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
12.4  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
12.5 The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
12.6  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
12.7  The allegation calls for a conclusion of law and therefore no answer is required. To the
extent that an answer is deemed necessary, the allegation is denied.
XIII. PRAYER FOR RELIEF
1. The allegation is a prayer for relief and therefore no answer is required. To the extent an

answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief

whatsoever.
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The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an

answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief

whatsoever.
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The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.
The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief

whatsoever.
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18. The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.

19. The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.

20. The allegation is a prayer for relief and therefore no answer is required. To the extent an
answer is deemed necessary, Defendants deny that the Plaintiff is entitled to any relief
whatsoever.

XIV. AFFIRMATIVE DEFENSES

By Way of FURTHER ANSWER and AFFIRMATIVE DEFENSE, Defendants allege:

1. SERVICE OF PROCESS - The summons and complaint were never properly
served upon some or all of the Defendants.

2. VENUE - The county in which this action was commenced is not the proper
venue for said action.

3. CLAIM FILING - Plaintiff has failed to properly file a claim against the State of
Washington and/or some or all of the Defendants as required by RCW 4.92.100 and .110.

4. EXHAUSTION OF ADMINISTRATIVE REMEDIES — Plaintiff has failed to
exhaust administrative remedies or Plaintiff’s remedy is administrative rather than judicial and
therefore the action will not lie.

5. STATUTE OF LIMITATIONS — Some or all of Plaintiff’s claims are barred by
the statute of limitations.

6. GOOD FAITH - Defendants at all times acted in good faith in the performance of
their duties and are therefore immune from suit for the matters charged in Plaintiff’s complaint.

7. MITIGATION OF DAMAGES - If Plaintiff suffered any damages, recovery

therefore is barred by Plaintiff’s failure to mitigate said damages.
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8. QUALIFIED IMMUNITY - The claims alleged under 42 U.S.C. § 1983 against
the state employees are barred by the doctrine of qualified immunity.

WHEREFORE, Defendants pray that Plaintiff’s complaint be dismissed with prejudice as
to the Washington State Criminal Justice Training Commission, City of Spokane, Rick Bowen,
John Everly, Art Dollard, Jake Jensen, Todd Belitz and Sue Rahr, and that Plaintiff take nothing
by his complaint and that Defendants be allowed their costs and reasonable attorney fees herein.

In the event this case proceeds to trial, Defendants demand that this case be tried to a jury.

DATED this 28th day of May, 2020.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P. WARRING
WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington
State Criminal Justice Training
Commission, City Of Spokane,
Rick Bowen, John Everly,
Art Dollard, Jake Jensen,
Todd Belitz And Sue Rahr
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carlw@atg.wa.gov
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PROOF OF SERVICE

I certify that I electronically filed the above document with the Clerk of the Court using

the CM/ECF system which will send notification of such filing to the following:

Allison Rhone Foreman
Nathan Arnold

Michael McFarland
Jerry Moberg

Mary Moberg Rathbone

allison@thbzlaw.com

nathan@cajlawyers.com

mmcfarland@ecl-law.com

jmoberg@mrklawgroup.com

mrathbone@marklaweroup.com

I declare under penalty of perjury under the laws of the United States of America that

the foregoing is true and correct.

DATED this 28th day of May, 2020, at Spokane, Washington.

DEFENDANTS’ ANSWER TO
PLAINTIFF’S COMPLAINT FOR
DAMAGES AND JURY DEMAND
No. 2:20-cv-00729
Error! Reference source not
found.

ROBERT W. FERGUSON
Attorney General

s/Carl P. Warring
CARL P. WARRING
WSBA No. 27164
Assistant Attorney General
Attorney for Defendants Washington
State Criminal Justice Training
Commission, City Of Spokane,
Rick Bowen, John Everly,
Art Dollard, Jake Jensen,
Todd Belitz And Sue Rahr
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
carlw@atg.wa.gov
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MICHAEL E. McFARLAND, JR., #23000
Evans, Craven & Lackie, P.S.

818 W. Riverside, Suite 250

Spokane, WA 99201-0910

(509) 455-5200; fax (509) 455-3632
Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,

Plaintiff,
VS.
FERRY COUNTY:; the CITY OF

REPUBLIC, a municipal corporation; the
CITY OF SPOKANE, a municipal
corporation; the WASHINGTON STATE
CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the
Black Diamond Police  Department;
PATRICK RAINER, Detective at the Ferry
County Sheriff’s Office; RICK BOWEN,
Commander of the Washington State
Criminal Justice Training Commission Basic
Law  Enforcement  Academy; JOHN
EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART DOLLARD,
Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law  Enforcement
Academy; JAKE JENSEN, Police Officer at
the Spokane Police Department and TAC
Officer at the Washington State Criminal
Justice Training Commission Basic Law

US District Court for Western District of
Washington Case No. 2:20-cv-00729

King County Superior Court Cause No. 20-2-
07720-8 SEA

CERTIFICATE OF MICHAEL E.
MCFARLAND, JR.
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Enforcement Academy; TODD BELITZ,
Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law  Enforcement
Academy; and SUE RAHR, Executive
Director of the Washington State Criminal
Justice Training Commission,

Defendants.

I, Michael E. McFarland, Jr., certify under penalty of perjury under the laws of the
United States and State of Washington that the following is true and correct to the best of my
knowledge:

| am the attorney of record for Defendants Ferry County, Sheriff Ray Maycumber,
Amy Rooker, Patrick Rainer, and Austin Hershaw in the above-entitled matter and am
competent to testify to the facts set forth herein:

1. Attached hereto as Exhibit A is a true and correct copy of the Summons served
on Ferry County on or about May 1, 2020.

2. Attached hereto as Exhibit B is a true and correct copy of the Summons for
Ray Maycumber that was served on the Ferry County auditor on or about May 1, 2020.

3. Attached hereto as Exhibit C is a true and correct copy of the Summons for
Amy Rooker that was served on the Ferry County auditor on or about May 1, 2020.

4. Attached hereto as Exhibit D is a true and correct copy of the Summons for
Patrick Rainer that was served on the Ferry County auditor on or about May 1, 2020.

5. Attached hereto as Exhibit E is a true and correct copy of the Summons served

on Austin Hershaw on May 13, 2020.

CERTIFICATE OF MICHAEL E. MCFARLAND, JR. - page 2 ) o /7 o
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6. Attached hereto as Exhibit F is a true and correct copy of the Complaint filed
by Plaintiff on April 10, 2020 in King County Superior Court. The action was given cause
nunber 20-2-07720-8 SEA.

7. On May 5, 2020, Jerry Moberg, counsel for Defendant City of Republic,
advised me that his client consents to this matter being removed to federal court.

8. Mr. Moberg filed a notice of appearance on May 5, 2020. A true and correct
copy of the same is attached hereto as Exhibit G.

9. Washington State Assistant Attorney General Carl Warring will be appearing in
this case on behalf of the Washington State Criminal Justice Training Commission, the City of
Spokane and its officers/lemployees. On May 13, 2020, Mr. Warring advised me that his
clients consent to this matter being removed to federal court.

10.  With the consents provided by Mr. Moberg and Mr. Warring, all defendants
consent to the removal of this action to federal court.

11.  Once removed, all defendants will be filing a joint motion to transfer this
matter to the Eastern District.

DATED this 14th day of May, 2020.
EVANS, CRAVEN & LACKIE, P.S.
By: /s/Michael E. McFarland

MICHAEL E. McFARLAND, JR., #23000
Attorneys for Ferry County Defendants
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CERTIFICATE OF SERVICE

| hereby certify that on May 14th, 2020, | electronically filed the foregoing with the
Clerk of the Court using the CM/ECF System which will send notification of such filing to the

following:

No Electronic Recipients

| hereby further certify that | have caused to be served a true and correct copy of the

foregoing document(s) on the non-CM/ECF participants as indicated:

Counsel for Plaintiff
Allison R. Foreman
Foreman, Hotchkiss, Bauscher
& Zimmerman, PLLC
124 N. Wenatchee Avenue, Suite A
P.O. Box 3125
Wenatchee, WA 98807
Email: allison@fhbzlaw.com

Counsel for Plaintiff

Nathan J. Arnold

Cloutier Arnold Jacobowitz, PLLC

2701 First Avenue, Suite 200

Seattle, WA 98121

Email: nathan@CAJlawyers.com

Counsel for City of Republic

Via Regular Mail
Via Certified Mail
Via Overnight Mail
Via Facsimile
Hand Delivered
Via Email

Via Regular Mail
Via Certified Mail
Via Overnight Mail
Via Facsimile
Hand Delivered
Via Email

e se|se s e
e b ] ] e

e se|serse e
e b ] ] e

Jerry Moberg

Mary Rathbone Via Regular Mail []
Moberg Rathbone Kearns Via Certified Mail []
124 39 Avenue SW Via Overnight Mail []
P.O. Box 130 Via Facsimile []
Ephrata, WA 98823 Hand Delivered []
Email: jmoberg@mrklawgroup.com Via Email [X]
Email: mrathbone@mrklawgroup.com

s/ Michael E. McFarland, Jr.
MICHAEL E. McFARLAND, #23000
Attorney for Defendants
Evans, Craven & Lackie, P.S.
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818 W. Riverside Ave., Suite 250
Spokane, Washington 99201
(509) 455-5200

(509) 455-3632 Facsimile
MMcFarland@ecl-law.com

CERTIFICATE OF MICHAEL E. MCFARLAND, JR. - page 5 ) o - o
%g@(m@, Craven gﬁ Lack e, P
818 W. Riverside, Suite 250
Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ,

Plaintiff,
A

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff, AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Pdlice Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff’'s Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Depariment and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Department and TAC Officer at the

NO. 20-2-07720-8 SEA
SUMMONS

SUMMONS - 1 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;,
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.

THE STATE OF WASHINGTON TO: FERRY COUNTY

A lawsuit has been started against you in the above-entitled Court b;' JOHN
CRUZ, Plaintiff. Plaintiff’s claim is stated in the written Complaint, a copy of which is
served upon you with this Summons.

You are Hereby Summoned to appear within twenty (20) days after service of this
Summons, if served within the state of Washington, or within sixty (60) days if served
outside the state of Washington, exclusive of the day of service, and defend the above
entitled action by serving a copy of your written appearance or defense upon the under-
signed or a Default Judgment may be entered against you without notice. A Default
Judgment is one where Plaintiff is entitled to what he asks for because you have not re-
sponded. If you serve a Notice of Appearance on the undersigned attorney, you are enti-
tled to notice before a Default Judgment may be entered. )

You may demand that the Plaintiff file this lawsuit with the Court. If you do so,
the demand must be in writing and must be served upon the Plaintiff. Within fourteen
(14) days after you serve the demand, the Plaintiff must file this lawsuit with the Court,
or the service on you of this Summons and Complaint will be void.

If you wish to seek the advice of any attorney in this matter, you should do so
promptly so that your written response, if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior Court Civil Rules of

SUMMONS -2 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE,, STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ Fax (509) 662-9606

1-ER - 172
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the State of Washington.

DATED this 10th_day of April 2020.
FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

{s/ Allison R. Foreman

Allison R. Foreman, WSBA #41967
Zimmerman, PLLC

124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

s/ Nathan J. Arnold

Nathan J. Arnold, WSBA #45356
Cloutier Arnold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(208) 866-3230, Fax (206) 866-3234

Nathan@CAJlawyers.com
Attorney for Plaintiff

SUMMONS -3 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE,, STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-8602/ FAX (509) 662-9606
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SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state cornmission; RAY
MAYCUMBER, Ferry County Sheriff: AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff's Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Department and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic l.aw Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Palice Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;

TODD BELITZ, Police Officer at the Spokane

Police Department and TAC Officer at the

NO. 20-2-07720-8 SEA
SUMMONS

SUMMONS -1 FoRrREmAN, HoTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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124 N. WENATCHEE AVE., STE. A
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Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission, '

Defendants.
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THE STATE OF WASHINGTON TO: RAY MAYCUMBER

A lawsuit has been started against you in the above-entitled Court by JOHN
CRUZ, Plaintiff. Plaintiff’s claim is stated in the written Complaint, a copy of which is
served upon you with this Summons.

You are Hereby Summoned to appear within twenty (20) days after service of this
Summons, if served within the state of Washington, or within sixty (60) days if served
outside the state of Washington, exclusive of the day of service, and defend the above
entitled action by serving a copy of your written appearance or defense upon the under-
signed or a Default Judgment may be entered against you without notice. A Default
Judgment is one where Plaintiff is entitled to what he asks for because you have not re-
sponded. If you serve a Notice of Appearance on the undersigned attorney, you are enti-
tled to notice before a Default Judgment may be entered. |

You may demand that the Plaintiff file this lawsuit with the Court. If you do so,
the demand must be in writing and must be served upon the Plaintiff. Within fourteen
(14) days after you serve the demand, the Plaintiff n;lust file this lawsuit with the Court,
or the service on you of this Summons and Complaint will be void.

If you wish to seek the advice of any attorney in this matter, you should do so
promptly so that your written response, if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior Court ijil Rules of

SUMMONS -2 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N, WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
{509) 662-9602/ FAX (509) 662-9606
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the State of Washington.

DATED this 10th day of April 2020,
FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

{s{ Allison R. Foreman

Allison R. Foreman, WSBA #41967
Zimmerman, PLLC

124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9608
Allison@fhbzlaw.com

Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

/s/ Nathan J, Arnold

Nathan J. Arnold, WSBA #45358
Cloutier Arnold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(208) 866-3230, Fax (206) 866-3234
Nathan@CAJlawyers.com

Attorney for Plaintiff

SUMMONS -3 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N, WENATCHEE AvE., STE. A
WENATCHEE, WASHINGTON 98501
(508) 662-9602/ FAX (509) 662-9505
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COUNTY AUDITOR
RECEIVED
(2] A

MAY 01 2020

£
AND FILED
FERRY COUNTY WASHINGTON

SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ,

Plaintiff,
V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff's Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Department and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Depariment and TAC Officer at the

NO. 20-2-07720-8 SEA
SUMMONS

SUMMONS -1 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

1-ER - 179

124 N. WENATCHEE AVE,, STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAX (508) 662-9506
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Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.
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THE STATE OF WASHINGTON TO: AMY ROOKER

A lawsuit has been started against you in the above-entitled Court by JOHN
CRUZ, Plaintiff. Plaintiff’s claim is stafed in the written Complaint, a copy of which is
served upon you with this Summons.

You are Hereby Summoned to appear within twenty (20) days after service of this
Summons, if sérved within the state of Washington, or within sixty (60) days if served
outside the state of Washington, exclusive of the day of service, and defend the above
entitled action By serving a copy of your written appearance or defense upon the under-
signed or a Default Judgment may be entered against you without notice. A Default
Judgment is oﬁe where Plaintiff is entitled to what he asks for because you have not re-
sponded. If you serve a Notice of Appearance on the undersigned attorney, you are enti-
tled to notice before a Default Judgmeht may be entered.

You may demand that the Plaintiff file this lawsuit with the Court. If you do so,
the demand must be in writing and must be served upon the Plaintiff. Within fourteen
(14) days after you serve the demand, the Plaintiff must file this lawsuit with the Court,
or the service on you of this Summons and Complaint will be void.

If you wish to seek the advice of any attorney in this matter, you should do so
promptly so that your written response, if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior Court Civil Rules of

SUMMONS -2 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N, WENATCHEE AVE,, STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAX (509) 662-9606

1-ER - 180
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the State of Washington.

DATED this 10th_day of April 2020.
FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

/s/ Allison R. Foreman

Allison R. Foreman, WSBA #41967
Zimmerman, PLLC

124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

fs/ Nathan J. Arnold

Nathan J. Arnold, WSBA #45356
Cloutier Arnold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234
Nathan@CAJlawvers.com

Attorney for Plaintiff

SUMMONS -3 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAX (509) 662-9606
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SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff's Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Department and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Department and TAC Officer at the

NO. 20-2-07720-8 SEA
SUMMONS

SUMMONS -1 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.

THE STATE OF WASHINGTON TO: PATRICK RAINER

A lawsuit has been started against you in the above-entitled Court by JOHN
CRUZ, Plaintiff. Plaintiff’s claim is stated in the written Complaint, a copy of which is
served upon you with this Summons.

You are Hereby Summoned to appear within twenty (20) days after service of this
Summons, if served within the state of Washington, or within sixty (60) days if served
outside the state of Washington, exclusive of the day of service, and defend the above
entitled action by serving a copy of your written appearance or defense upon the under-
signed or a Default Judgment may be entered against you without notice. A Default
Judgment is one where Plaintiff is entitled to what he asks for because you have not re-
sponded. If you serve a Notice of Appearance on the undersigned attorney, you are enti-
tled to notice before a Default Judgment may be entered.

You may demand that the Plaintiff file this lawsuit with the Court. If you do so,
the demand must be in writing and must be served upon the Plaintiff. Within fourteen
(14) days after you serve the demand, the Plaintiff must file this lawsuit with the Court,
or the service on you of this Summons and Complaint will be void.

If you wish to seek the advice of any attorney in this matter, you should do so
promptly so that your written response, if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior Court Civil Rules of

SUMMONS -2 FOREMAN, HOTCHKIS-S, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAX (509) 662-9606

1-ER - 184



© 00 ~N OO b W N =

NN NN A& O A @ o s Al A

Case 2:20-cv-00729 Document 2-4 Filed 05/14/20 Page 4 of 4

the State of Washington.

DATED this 10th day of April 2020.
FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

Is/ Allison R. Foreman

Allison R. Foreman, WSBA #41967
Zimmerman, PLLC

124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fthbzlaw.com
Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

/s/ Nathan J. Arnold

Nathan J. Arnold, WSBA #45356
Cloutier Armold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234
Nathan@CAJlawyers.com

Attorney for Plaintiff

SUMMONS -3 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FAX (509) 662-9606
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SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ,
Plaintiff,
V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the Black
Diamond Police Department; PATRICK
RAINER, Detective at the Ferry County
Sheriff's Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at the
Spokane Police Department and TAC Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSEN, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Department and TAC Officer at the

NO. 20-2-07720-8 SEA

SUMMONS

SUMMONS -1 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.

THE STATE OF WASHINGTON TO: AUSTIN HERSHAW

A lawsuit has been started against you in the above-entitled Court by JOHN
CRUZ, Plaintiff. Plaintiff’s claim is stated in the written Complaint, a copy of which is
served upon you with this Summons.

You are Hereby Summoned to appear within twenty (20) days after service of this
Summons, if served within the state of Washington, or within sixty (60) days if served
outside the state of Washington, exclusive of the day of service, and defend the above
entitled action by serving a copy of your written appearance or defense upon the under-
signed or a Default Judgment may be entered against you without notice. A Default
Judgment is one where Plaintiff is entitled to what he asks for because you have not re-
sponded. If you serve a Notice of Appearance on the undersigned attorney, you are enti-
tled to notice before a Default Judgment may be entered.

You may demand that the Plaintiff file this lawsuit with the Court. If you do so,
the demand must be in writing and must be served upon the Plaintiff. Within fourteen
(14) days after you serve the demand, the Plaintiff must file this lawsuit with the Court,
or the service on you of this Summons and Complaint will be void.

If you wish to seek the advice of any attorney in this matter, you should do so
promptly so that your written response, if any, méy be served on time.

This Summons is issued pursuant to Rule’4 of the Superior Court Civil Rules of

SUMMONS -2 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A

WENATCHEE, WASHINGTON 98801
(509) 662-9602/ FaX (509) 662-9506
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the State of Washington.

DATED this 10th_day of April 2020.

FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

/s/ Allison R. Foreman

Allison R. Foreman, WSBA #41967
Zimmerman, PLLC

124 N. Wenatchee, Ave., Suite A
P. O. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Allison@fhbzlaw.com
Attorney for Plaintiff

CLOUTIER ARNOLD JACOBOWITZ, PLLC

fs/ Nathan J. Armold

Nathan J. Arnold, WSBA #45356
Cloutier Arnold Jacobowitz, PLLC
2701 First Avenue, Suite 200
Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234

Nathan@CAdJlawyers.com
Attorney for Plaintiff

SUMMONS -3

FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

2
1-ER - 189

124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 38801
(509) 662-9602/ Fax (509) 662-9606




Case 2:20-cv-00729 Document 2-6 Filed 05/14/20 Page 1 of 35

Exhibit F

1-ER - 190



b 3 et wed 3 3 3
0 ~N D Oy W = O W

Case 2:20-cv-00729 Document 2-6 Filed 05/14/20 Page 2 of 35

SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ, NO.

Prainurr, VERIFIED COMPLAINT
FOR DAMAGLES

V.

FERRY COUNTY; we CITY OF REPUBLIC, a
municipal corporation; tha ClTY OF SPOKANE,
a municipal corporation, the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMM'SS!ON, a state commission, RAY
MAYCUMBER, Farry County Snerir; AMY
ROOKFR, Ferry County Chief Civit Deputy,'
AUSTIN HERSHAW, Potice Osticar at the Biack
Diamonag Police Depnrunenl,' PATRICK
RAINER, Detective at the Farry County
Sheriff's Ofﬁce, RICK BOWEN, Commandaer of
the Washlngton State Criminal Justlce Tralnlng
Commission Basic Law Enforcement Academy;
JOHN I:VERLY, Po!ice Ol‘ricer atthe Spokane
Police Department and Assistant Commander
of the Washlngton SLate Crtmlnal Justlce
Train)ng Com mission Ba sic I_aw Enforcernent
Academy; ART DOLLARD, Police Osficer at the
Spokane Poltce Department and TAC Officer at
the Washiﬂgton State Crhnina! Justlce Traiﬂing

Com mis sion Basic Law Enforcernant Academy,'

JAKE JENSEN, Pollce Orﬂcer at the Spokane
Pcnce Department and TAC Officer at the
Wa shingtoen State Crimina| Justice Trainihg

Com misston Baslc Law Enforcement A«:ademy;

TODD BEL’TZ, Pollce Orﬁcer at the Spokane
pcﬁce Departmen(‘ and TAC Orficer atthe
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Wa shington State Crlminm Justice Tralning
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executlve Dlrecto‘r of the
Washlngton Stata Crlminal Justice Trainlng

Co mmission,

Defehdants.

COMES NOW tha Praintrr, JOHN J, CRUZ, by and through nis attarnays of record,
Auison R, Foraman of Foreman, Appael, Hotchkiss, Zimmoerman & Bauscher, PLLC, and
Nathan J. Arnold of Cloutio.r Arnold Jacobowitz PLLC, and alleges and states as follows.

I. PARTIES, JURISDICTION, AND VENUE

1.1 Praintirt Jonn J. Cruz (“Plaintiﬁ”) resides in King County, Washington. He was born
on Juna 1, 1979,
1.2 Derendant Forry County (“Ferry County”) is a county located in the State of Wasn-
ington, les countly seat is located in Republic, Fm.rry County, Washington.
1.3 Derendant the City or Republlc (“Republic”) is & municipal corporation located in
Farey County, Wasnington,
1.4 Derendant the City of Spokane ("SPOKANE") is a municipal corporation located in
Spokane County, Wasnington.
15  Derandant the Wasningtan Stata Criminat Justca Training Commission ("CJITC")
s a state commission formed under the laws of the State of Washingtnn, |ts offfce and
primary place of business are located In King Counuy, Washinglon,
1.6 Defendant Ray Maycumber (“Sheriff Maycumber”) is the Sheriff of Ferry County,
Wasmngmn. On information and belief, Sherirr Maycumber currently resides In Ferry
County, Washlngton.
1.7 Defendant Amy Rooker (“Deputy Rooker”) is the Chief Civil Deputy or Ferry
Couhty, Washdngwn. On information and beilier, Deputy Rooker currenty rasideas in Farry
Coumy, Washmgmn.
1.8 Defendant Austin Hershaw (“Deputy Hershaw") is a police officer e mpioved vy the
Biack Diamond Potice Department. At all times relevant to tha evants complained of

herein, Deputy Hershaw was a deputy sheriff employed by the Ferrv County Sheriff'S
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Orrice. On information and balisf, Deputy Hershaw currently resides in Klng County,
Washlngton.

1.9  Defendant Patrick Rainer (“‘Detective Rainer”} is a detective employed by the Ferry
County Sheriff's Office. On information and belief, Detective Rainer currently resides in
Ferry Caunty, Wasnington,

1.10 Defendant Rick Bowen (“Commander Bowen") is the Commander of the CJTC -
Basic Law Enforcament Academy (“BLEA” or "Academy”) in Sporane. On information
and belier, Commander Bowen currently resides In Spokana County, Washingron.

1.11 Defendant John Everly ("Assistant Commander Everly”) is a police officer em-
ployed by the Spokane Police Department (“Spokane PD”) and tne Assistant Commander
af the CJTC BLEA In Spokane, On information and belief, /”\Sslstant Commander Everly
currently residas in Spokane Ccunty, Washlngton.

1.12 Defendant Art Dollard (“Officer Dollard”) is o ponce ormicer employed by the Spo-
kane PD and a TAC Ofricer at the CJTC BLEA in Spt)kahe. On information and belierf,
Orricer Dotard currently resides In Spokane Counly, Wasnmgmn,

1.13  Defendant Jake Jensen (“Officer Jensen”) i$ a potice officer smployed by the Spo-
kane PD and a TAC Otricer at the CJTC BLEA in Spokane, On information and belier,

Oﬂ‘icar Jensen currentliy resides In Spokane County, Wa shington,

114  Darenaant Toaa Belitz (“Officer Belitz") is a TAC Officer at the CJTC BLEA l0catod
in Spokane. On infarmation and betier, Oficer Batitz currenty rasides in Spokane County,
Washington.

1.15 Defendant Sue Rahr (“Executive Director Rahr”) is the Executive Director of the
CJTC, On information and beliof, Executive Director Ranr currently resides in Ksng
County, Wasnington,

1.16 Jurisdictinn and venue are propar herein pursuant ta RCW 4.’]2.020(3).
Il. FACTS SUPPORTING CLAIMS

21 Plaintlrf re~allegyes sach and every allagation as set forth above.

2.2 Piaintiff was employed as a police officer by the Rapub]ic Policea Department("Re-

public PD") from Septemoar 1, 2016 untr June 23, 2017,

2.3 Pratntirr is Hispanlc.

2.4 Plaintsr was frequently the butt of raclal jokes and the subject of derogatory, racist
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commants during his employment, These Jjokes and comments ware made by police of-
ficers employed by the Republic PD and employees of the Ferry County Sheriff's Office.
2.5 Detec:ti\/e Ralner made business cards for Plalntlff‘ that included a Mexlcan som-

brero emuji and a large mustache,

2.6  Depury Talon Venturo (“Deputy Venturo”), a deputy shorisr e mplayod by the Ferry
Caunty Snenir’'s Office, often called Plaintiff “Brown Sugar,” making a racist rererance to
the color of Plaintiff's skin, wrie Deputy Venturo was on duty.

2.7 Deputy Hershaw ana Detective Rainer also made raciailly-spaecific remarks and
jokes about Praintirr white they were an duty.

2.8 Daputy Hersnhaw and Datective Rainer are ciose friends.

29 Deputy Hershaw and Deputy \/enturo are cousins,
210 Deputy Harshaw attended the CJTC BLEA in Spokanse verora 2017, His instrue-
vors atthe CJTC BLEA were Otricer Dottara and Assistant Commander Lvery.
211 On information and betiafr, Detective Rainer also attended the CJTC BLEA in Spo-
kane berore 20717,
2.12 Piainure signed up for the CJTC BLEA for the course beginning tn February 2017.
213 In January 2017, prior to Plaintiff's start date at the CJTC BLEA in Spokane, Bri-
tany A Mumford, a dispatcher atthe Ferry County Dlspﬂtch Cemer, totd Plaintrr that Dep"
uty Hershaw had sexual relations with one Randl -]-ol(;heSky on the back of his patrol
vehlcie while on duty and in uniferm on July 31, 2016,
214 Prainuer immeaiatery feported Deputy Hershaw's sexual misconduct to Dorective
Rainer. He did so in good faith, believing Lthat Ms. Mum(ord wis telling the truth, Ms.
Mumford confirmed to Dalzeclive Rﬂiner that she head heard about it directly from Ms.
Torchesky.
2.15  Detective Rainer subsequenty called Ms. Torchesky and interviewsd Deputy Hee-
shaw, both of whom dented the incident,
2,16  Detective Rainer communicated Plaintiff's report about Deputy Hershaw’s sexual
misconduct to Sheritf Maycumbar,
217 Sheritr Maycumber refused to investugat® Deputy Hershaw's sexual misconduct
and instead referred the investigation to the Washlngton State Patrol.
218 Deputy Harshaw was turtous at Plaintier ror raporting his sexuat misconduct to
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Delectlve Rainer.
?19 Later in January 201 7, Deputy Harshaw returned to the CJTC BLEA in Spokane
to pick up targets for firearms tratning in Ferry CountyA On information and belief, D@puty
Harshaw totd Asslstant Commander Everly and (.)fﬂcar Dollsrd that Plaintiff had made
ralse aiflegations against him and asked that they treat Piaintiff harshly during his time at
the C)TC BLEA in Spokane. Daputy Harshaw made this request in order to getrevenge
an Plaintiff ror reporting his sexual misconductto Dmtectlve Rainer. Hls reguest was also
motivated by racism agalnst Plalntlt’f.
220 On information and belief, Detactlve Ralner also contacted staff and instructors at
the CJTC BLEA in Spokane and askeg them to treat Plaintifr harshiy during his time at
there, Dete ctive Ralner made this request because he was Deputy HeI’ShaW'S Close fl'iend
and wanted Lo punish Plalntlrf for getting his friend in trouble, H!s regquaest was aiso moti
vated by racism against P!atntlff.
2.21 Plaintlff started classes atthe CJTC BLEA in Spokane in Febl‘u ary 2017.
222 P(aintifr‘ was consistently singted cut for harsty treatment at the CJTC BLEA, espe-
cially by Officer Doilard and Asslstant Commander Everlyy
2,?3 During the third or fourth week of the CJTC Academy, Officer Doﬂard asked Plain“
tHf In front of the entire BLEA class whether Plaintiff had submitted a reguired letter de-
scribing his experience at tha CJTC Acaderny to Laren Culp, Chler of the Repubiic Ponce
Department (“Chief Cu!p"). Piainiirr verified that he had dona so, Orsicer Donara ques”
tioned Plaintiff's integrity and accused him of lying. Officer Dollard demanded to see a
copy of the letter, which Plaintlﬁ' produced, Oﬂ'lcer Dollard then berated Plainl.iﬂ', again in
front of the entire class, aboutthe length of the tetter, which Off‘icer Dollard found unsatls~
tactory. No other recruits wera interrogated or publicly criticized about their letlers to their
respective supariors,
2,24 As the CJTC Academy progressed, Plalntitf continued to be singled out for harsh
treatmaent. During defensive tactics training, Plaintiff's mobile phone alarm went off inside
his bag, Plaintirf shut off the alarm and returned to training. The class was In good spirits
and P!aint‘m‘ was smiling, Of‘ficer Dollard l’lOtICed P|ainliff'8 eXpreSSIOI’I and began yelling
at Plalnl.ltf and demanded 1o khow why Plaintifl‘ was smiling. Without waiting far an an-
SWBI, Officer Dm!lard continued to berate and humiliate Plalntifr in front of the class. Ha
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demanded to Know why P‘aintiﬁ,s mobile phone was inside his bag and whether P(alntlrf
had permission for the phone to be there.
225 Many other recruits had their maobile phones ring or sound alarms during trainings.
No other recruits were yalled at or berated by Offlcer DoHard or other instructors for |t.
226 Plaintiff was on light duty during the CJTC Academy due to a previous leg injury.
His medical providers recommended that he take a ssat every 15 to 30 minutes,
2?7 During one class, P!ainriff sat down to relleve his injured ieg. Ofﬂcer Donard yelled
at Prainaer in front of the entire class, “Cruz, get off your ass!” Officer Dollard ordered
Plalnt.lf‘f to stand in front of thae class and teach it Three other recruits were sitting down
on the other side ofthe room but Ofl’icer DDIIard did not yell attham or force them to stand
in frant of the class and teach It
228 Plaintlff sustained a shoulder injury during rock drills and requested to see a doctor.
Orficer Dollard refused to allow Plaintirf to leave the CJTC Academy for several hours,
Plalncir‘f', in pain, finally asked Asslstan\: Com mander Ever!y for permissionto see a doctor,
Asslstant Commander Evurly granted permission. Officer Dollard was visibly upset that
Assistant Command er Evarly had aliowed Plalntlrf te see a doclor for his shoulder injury.
The doctor diagnosed Plaintir‘f with an AC joint separation and possible rotator cuff tear,
Asslstant Com mandaer Everiy later told Plalntirf that he had been mistaken in giving him
permission to see a doctor, When Plaintlff asked Orﬂcer Bellcz how the CJTC BLEA nors
mally handied recruit injuries, he fooked away from Piaintifr ang repﬁed, With disgust, “We
shut our mouths and we don't say anything.”
2,29 Piuintlrr was hazed by his instructors during his olearesin capsicum (pepper sprny)
cartification, P}aintiff‘ did not go through the certification with the rest of the class becausae
e was on light duty atthe time, Instead, be was certified on a later datle. ch was singled
ot for harsh traatmant right from the start of the certification. AH other recruits were pear-
mitted to video record their pepper spray certifications, but Plalntlff‘ was not parmitted to
do so, AH other recruits were encouragedto cheer fortheirciassmates during their pepper
spray certifications. Prior to Plaintiff's certification, Officer Jensen instrucred the other
recruits not to look at Plair\tiff, cheer him on or show any signs of encouragemeont, ()fr‘icor
Jensen told them, referring to Plaintiff, "He is a grown man and doesn't need a cheer
section.”
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230 lmmediately bafore Plalntff was sprayed, an instructor asked him whether he had
a ride home. While Plaintiff was answering the instructor's question, Officer Belitz inter-
rupted him and said, “Why don't you stop complaining. All you've done is complain the
Jost firtean weeks. Shut up and do as you're told.” Plaintiff replied, “Yes, sir.”
237  Ail other recruits were sprayed by one (1) instructor. Plaintir was sprayed by two
(2)1 Otticers Doltard and Benez, Piaintirr was sprayed more than any other recruit, He was
covered from the top of his head to betow his chast.
2.32 Aster being sprayaed, Praintirr was required to complate an obstacie course. Piainusr
injured the arch and heel of his foot whiie dolng so,
2.33  Arier completing the obstacle course, Plaintift was resting against a table with sev-
eral other recruits, Orricar Doitard vellad at Piainur to get off the table, He did not yel at
the other recrults, who continued to rest against the tabie, Plainuff complied with Oricer
Dollard’s command and sat down in a chair to relieve his injured foot. Officer Dollard
shouted at Plaintiff’ agalin, Oﬂ"lcer Dollard ordered the other recruits te forim a semi-circle
and forced Plainuﬂ' to stand In front of the class tike that for the rest of the class perliod.
2.34 Otricer Doltard approached another instructor after spraying Praiatirr, placed his
arm around the instructor's shoutder and said, refarring to their having sprayed Prainttr,
"We got him good.” Officer Dollard and the instructor smiles and bumped rists.
2.35 Of‘ficer Dnllard continued to berate and embarrass Plaintiff as the CJTC Academy
progressed. He often raised Plaintiff's reiatonsnips and ramily tite in front of the slass.
When Praintitt asked to keep his personal matters private, Orficer Doliard refused and
conlinued to publicly criticize Plulnuri.
2,36  Plaintiffs initial partner at the academy was Recruir Jose Perez (“Recruit Perez’),
a police officer employed by the Tonasket Police Department. Racruit Peraz is atso His-
panic, Piaintirr and Rocruit Perez haa a goad friendship and often com municated together
in Spanish. Staff and/for instructors at the CJTC BLEA removed Recruit Perez as Plaintiff's
partner and replaced him with a menolingual Caucasian recruit, No reasen was given for
the replacemaent,
23] Oth errecruits commented on the unfairtreatment that P)aintirr‘ recelved,
2.38 Recruit Matthew Ponusky observed that Plaintiff “was yelled at and embarrassed
In front of the entire class for seemingly trivial things. ReCruit Ponusky believed "[t}hiS
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was highly unprofessional and not a good example.” It felt “wrong” to Roecruic Ponusiy

and made him “view certain staff members in a negative way.”

239  Another recruit stated that Officer Dollard “made it his mission to make [Plaintiff's]

experience a living hell.”

2.40  Ainough Otticer Dotlard had more contact with Plaincief, Assistant Commandger Ly~

erly caused evan mora trouble for Plaintir

241 On the second day of the CJTC Academy, AssistanL CDmrnander Everly called

Plalnt.iﬂ‘into his affice and chastised him for not having a Jacket, /‘\Jacket was nhotrequlred

atlire, Sevaral other recruits did pot have jackets, but none of them were chastised,

242  Midway through the program, Plaintff received a call rom Chier Cuip, Chier Cutp

toeld Plalntiffthat Asslstant Cammander Evarly had catled him and informed him that P!ain‘

virr did not rollow CJTC Academy rutes. As an axample of this alieged misconduct, Assis-

tant Commander Everly tota Chier Culp that Plaintirrs parked in the front row at the CTJC

BLEA, which was against the rules. Othar recruits frequently parked in the front row of

ene CTJC BLEA during the coturse of the CJTC /-\caaemy. On information and belief,

Assistant Commander EVer‘ly did nat calltheir supervisors and complainthatthose recruits

did not tollow CJTC Academy rutes.

2.43  During firearms training ene day, Plaintiff rsturned his duty ammunition to the

classroom as he had been instructed, Assistant Commander Evarly and Otticer Donara

both acoused Plaintiff of returning to retrieve forgotian equipmeont, Plaintiff had not forgot-

tean any equipment in the classroom, No othar recrults were accused of foergetting equip~

ment or lying about Lrips back to the classroom,

2.44 Soon after Plaintiff's pepper spray certification, Assistant Commander Everly con-

tacted Chief Culp again to complain about Plalntlff‘.

2.45  This pattern of discriminatory conduct culminated In Plaintiff being dis missed from

the program by Assistant Commandar Everly on the thinnest of pretexts,

2.46 Durlng the second or thirtd week of the Academy, Plainti(’f frad noticed that another

recruit's wife stayed With her husband atthe hotet where CJTC housed the recruits,

2.47 The next day, Plaintiff visited the office of TAC Officer David Daddatto (“Officer

Daddatto”) and asked whether he could also have guests stay with him overnignhe ac tne

hotel. Oﬂ‘icer Daddatto told plalntlﬁ’ that shortterm guests were permitted if the guests
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followed all rules and Plaintiff's roommate consented, Officer Daddatto did not say any-

thing about guests baing aliowed only on ceattaln da‘ys.

2.48  Plaintiff's roommate, Jordan Ulrich (“"Recruit Ulrich”), was standing direstly outsida

the door to Officer Daddatto’s office during that excnange. Plaintir exited Orricor Daa-

datto’s office and immediately asked Recruit Ulrich whether he minded if Plaintiff had oc-

caslonal overnight guests, Recrult Ulrich said that It was akay with him,

2.49  For the rest of Plaintiff's stay, Plaintiff's minor daughter, visited Plaintiff overnight

every aother weekend and some waskdays. Plaintiff's |0ng-tarm girifriend also sometimes

stayed overnight on weekdays,

2.50 Many other recruits at the CJTC BLEA had wives, girlfriends, and family members

stay with them overnight at the hotel during the course of the CJTC Academy, on weeak-

ends and weekdays.

2.51 Many recrults in previous classes at the CJATC BLEA naa wives, girlfrlends, and

family membears stay with them overnlght at the hotel during the course of the CJTC Acad-

emy, ot weekends and weekdays,

2.52 On May 26, 2017, Ptaintifr was removed from training and escorted into a roorm

with Commandar Bowaen ana Assistant Commander Everly\ The men guestioned Prainuer

about his daughter’s overnight stays atthe hotel during the CJTC Academy.

2.53 Plaintiff asked for an advocate or representative. Commander Bowean and Assis-

tant Com mandaer Evorly misinforimad hvim that he was not entitled to one and did not give

him an opportunity to retain ane,

254  CJTC aia not contact Chier Culp or anyone etse at the Repablic PD berore inves-

tigating Prasnuer,

2.55  Plaintift answered the questions truthfully and accurately.

256 Commancisr Bowen and Asslstant Commander Everl_y asked Pluintifr about his

conversation with Otticor Daddotto aboaut overnight guests during the second or third week

of the CJTC Acadsmy. Piaiatirs relayed his recollaction of tha conversation. He reported

that OUtflcer Daddatto totd him that short-term avernight guests were permitted irthe guests

followed all rules and the recruit's roommate consented. Plaintiff added that Officer Dad-

datto had nat distinguished between gtests on the weekends and guests during the week

whaen he dascribed the guest policy to PIainL!ff.
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257 Separately, Asalstant_ Ccmmander Eveny asked Omcer Daddmto about his con”
varsation with Plalntlfr about overnight guests., Ofrlcsr Daddatto did notrecalithe conver”
satlaon, Ofﬂcer Daddatto sald that e had told other recrults that guests were only permit”
ted on weekends, He did not recall saylng this to Plaintlrr.
258 Assistant Commander Everly also interviewed Recruit Ulrich about Plaintiff's con-
versation with Orricer Daddotto about overnight guests, Recrult Ulrich sald that Plair\tlﬂ‘
had asked his pormisSion to have overnight guests immediately after Plaintiff's conversa-
tion with Off{cer Daddattu. Rect‘ult Ulrkch said that Plaintifr had not distinguishad between
weekend guests and guests during the weak When he aSked Recruit UlriCh,S permiSSion
to have overnight guests,
2.59 On the basis of these interviews, Assista nt Com mander Everly purportediy con-
ciuded that Plaintiff had lied in his account of his conversation with Officer Daddatlo.
2.60 On May 30, 2017,_]113: three (3) weeks before graduation, Plaintir‘f was dismissed
from the CJTC/ BLEA in Spokane for an alleged viclation ofthe ACademy’S integrity policy,
namely, that Plalntlff was found to be untruthful in his account of his conversation with
Officer Daddatto about when guests could stay inthe hotel overnight, piaintiff was advised
to collect his things and reportto Chiaf Culp.
261 Asslstant Com mander Everly told Chlnr Culp thatthe atleged integtity violation dse~
scribed herein was the sofe reason Plainciff was dismissed from the CJTC BLEA EVerIy
did not find that Plalnnff had viciated any other poiicy or ruie.
262 Assistant Commander Everly never explained what he was investigating Plalntiff
for in the first place, given thal having overnight gueslts on waekdays was not considered
a violation of any policy or rule,
2.63  Assistant Commander Everly never conducted an investigation of Plaintiff's sup-
posed vielation of the integrity policy.
2.64 Among other things, Asslstant Commander EVGrIy never sought additional evi-
dence as to whether Ofﬂcer Dadda(to usually told other recruits that guests ware permitted
only en weekends,
2.65 On information and beliaf, Assistant Com mander E\/erty toid the aentire class that
Plaintlrf was dismissed for integrity issues,
2.66 On May 31, 2017, Elbert Koontz, the mayor of Republic (“Mayor Koontz"), put
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Praintift on unpaid administrative leavae.
267 Also on May 3’|, 2017, Pialntif(" met with Chief Culp and Mayor Koontz and gave
them the dismissal document from the CJTC BLEA. Plaintirf atso turned in all weapons
and equipment. Chier Cutp iniatea an vestigation into Plaintiff's dismissal because
Chier Culp thoughtit was unfair that Plaintirr had been deemed untruthful based on Piain-
tiff's account of nis conversation with Otticer Dacmm.m, which O¢ricer Daddatte did not
even remember,
2.68 On that same day, Cnier Cuip asked Assistant Commander Everly by emall
wihiether anyone from Ferry County had contacted Asslstant Commander Everly or his
staff about plalntltr. Asslstant Commander Everly refused to answer and referred Chl-ef
Culp’s question to Corn mander Bowe ny Assistant Com mandar Everly told Chlef Culp that
none of the other recruits liked Plaintil’ﬂ
2.69 Commander Bowen fatly refused to answer Chief Culp’s guestlon about whether
persons from Fe.rry County had countacted staff and instructors about PIainLiff.
2‘70 Other recruits at the CJTC Academy described Plaintiff‘ to Chief Culp as a great
officer, a great partner, very knowledgeable, and worthy of their respect, They pratsed his
stronyg moral character, laadership, professionalism, and dedication,
2,71 On June 6, 2017, with Sheriff Maycumber's permission, Chief Culp privately inter-
viewad D@puty Heorshaw, Dur)ng the interview, Deputy Hershaw revealed that ha attended
the CJTC BLE/"\\ in Spokane as B recrult and that his instructors were Assistant Csm“
mander Everly anda Orticer Dottara. Deputy Mershaw told Chier Cuip that he had visited
the CJ]FC BLEA in Spoknna iy7 fate Jnnunry 2017 for the purpose of picking up firearms
targets, He admitted that he had spoken with Assistant Commander Everly and Officer
Dollard during the visit, Deputy Hershaw then spent sevaeral minutes telling Chlef Cu!p
how much he hatod Plaintitt,
272 Fo“owlhg his interview with Deputy Harshaw, Chief Culp strongly suspected that
Deputy Harshaw tatked to Assista nt Com mander Everly and Ofricer Dollard about Plaintiff
making sexual misconduct allegations against Deputy Hershaw during Deputy Hershaw's
visit to the CJTC BLEA [1g] Spol(ane in jate January 2017, and asked them to treat Plaintiﬂ‘
harshiy.
2.73 On June 8, 2017, Chief Culp formally appealed Plaintiff's dismissal from the CJTC
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BLEA in Spokang in a letter to Exacutlvs Dlrector Rahn

274 On Juns 9, 20,}7, Plaintirf was returned to limited duty with Tuli pay and benefits,
Plalntiffwas prohibited from patroling orresponding to catis. Thfs iS knOWn as "deSk duty”
among pollce officers,

2.75 On June 10, 2017, Deputy Hershaw saent a teXt Message ta Plalr\tlff reguesting a
maeting. Durlng the meeting, Deputy Hershaw asked Plalntlrf to tall Ch!er Culp to stop his
investigation, Deputy Hershaw expressed concern that ha, Deputy Hershaw, was being
investigated by Chlef Culp in connection with Plaintiﬁ’S mistreatment at the CJTC Acad'
emy. Deputy Hershav\/ repeatedly asked Plalntlff te make the Iinvestigation go away ba~
cause ha was leaving town and did pnot want his family to know aboutthe substance ofthe
investigation.

276 On june 23, 2017, Executive Dlrector Rahr communicated her decision to upholid
the expulsion of Pla(ntiff from the CJTC BLEA in Spokaneq

277 Chief Culp had already told Mayor Koontz that Plalntifr’ had a resaerve cartification
and could be retained by the Rapubllc PD evan witheut compieting the Academy.

278 Naverthaless, Mayor Koontz immediately terminated Plair\tiff for falling to complete
officer training.

279 Sometime in Soptamber 2017, Plalntlrf appliad for a counseling position at North~

east Washington Alna nce Counse"ng SeNlceS ("NeW A"lance"), a dlagnOStIC and tl’eat—

mont center providing mental heaithcare and chemical dependency treatment servi

Repusiic. At the time of Plaintiff's application, Ronald L. Casebeer ("Mr. Casebeer’), wne

Ferry County Suparvisor and Designated Mental Heaith Proressional, was responsiste for
hiring decisions at New Aianca.
2.80  Shorty arter Plaintitr applica, Sharitr Maycumber contacted Mr. Casoboer and told
him not to hire Plalntiﬂ”. Sherifr Maycun\ber told Mr. Casebeer that hiring Plaintlff woild
bo a mistaka and that if P!aintlff was hired, he would not be allowed te do crisis services
at the Ferry County Sheriffs Office. Sneritr Maycumbar made negative comments about
Plaintiff's integrity and character to Mr. Casebeer,
281 Mr. Casebear contastea Jonn Mosar or Farry County Human Resources anda
asked him about Plaintiff and Sheriff Maycumber's warning. Mr. Moser supported Plaintiff
and advised Mr. Casebeer to ignore the wayrning.
VERIFIED COMPLAINT FOR DAMAGES - 12 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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2.82 On Qctonar 2, 2017, Piainurt was hired by New Aniance as a counseior, He agreed
to a six-maoanth probationary period.

2.83 Over the course aof the next six (6) months, Plaintlfr did his job vary well He re-
ceived uniformly positive monthly reviews from supervisor Christine Lynch (“Ms. Lynch"),
a Hecensed professional counselor at New Alllance‘ Plalntiff was never disciptined and
never recelved negative feedback about his job perfermance,

2.84  1n March 2018, Lynn Gulkey ("Ms. Gulkey"), Director of New Aniance, tota Praintire
thatrumors wera circulating about him in Forry Caunty, She did notidantify the substance
of the rumars, Ms. Gulkey cryptically added that every time she tried ta look into the

rumors she rap up against brick walls.

2.85 March 30, 2018 was Plaintiff's 180th day at New Auiance,
2.86 On April 2, 2018, Ms. Lynch gave Plaintlff' a very positive six"month review,
2.87 On Aer 3, 2018, four (4) days after his probation ended, Ms. Gulkey abruptly ter>

minated Plaintiff. Ms. Gutkoy told Plaintiff'that hhe was not being retained after his proba-
tlonary pariod because he was "nO'[ gOing tO be a gOOd ﬁt.”

288 Ms. Gulkey did not follow termination procedures appropriate for a non“probation”
ary employese when she terminated Plaintifr.

2,89 |n a subsaquent conversation with Plalnttrt, Ms. Lynch denied knowledge of why
P!aint&ff was fired, Ms. Lynch told P!alntlff that she, and not Ms‘ Gulkey, should have been
the one to decide whether to hire him permancntly but instead hIS iefminaﬁon “Came from
above.” Ms. Lynch advised Plaintiff to leave Ferry County because he had enemies in tne
local governrment,

290 Ovmrthe course of the next sevaeral days, Plaintiff sufferad an anxlety attack due
to being targeted by Derendants In Ferry County.

291 L,ater during Aprll 2018. Plalntlff discovarad that Deputy Rooker and Sheriff
Maycum ber had told local school districts and parents that Plaintlﬂ' was not allowed to be
around children, Plaintiff began receiving phone cails, texts and emails from membears of
the public asking him about his contact with children, P!aintlff discovered public Fﬂcebocl(

posts calling him a liar,
lll. FIRST CAUSE OF ACTION
Wrongful Termination in Violation of Public Policy
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(Whistleblowing)

3." Plalntlff‘ re-alleges aach and every allegation as set forth above.
32 Washmgton State has a clear public policy of encouraging local government em=
ployeas to disclose improper governmental actions of local government officials and em~
ployees, as articulated In RCW 42.41.010.
3.3 Plalnttfr engaged in protected whistleblowing activity In January 2017 when he re-
ported Deputy Hershaw's sexual misconduct to Detective Rainar.
34 Discouraging the reporting af A deputy Sheriﬁ,S sexual misconduct would jeopard-
ize tha policy articulated in Paragraph 3.2 SUPra by preventing the rull discfesure of im-
pruper governmental actiens of local government officlals and employees,
3.5 Deputy Hershaw asked AssisLa rt Co mmandaer Everly and Officer Dollard to single
out PIalanf for harsh treatment atthe CJTC BLEA in Spokano as a direct resuit of = and
in ract as revenge for = Plaintiff's protected whistleblowing activity against Deputy Her-
shaw, Plaintlff was targeted for hazing and disproportionste discipiine by staff and instruc”
tors atthe CJ'C Academy, including but not {imited to Asslstant Command er Everly and
Offlcer Dollard, as a direct result of Deputy HerShaW,S maliclous reque st.
36 Dgtective Rainer also asked staff and Iinstructors atthe CJ’IC BLEA in Spokane to
singlie out Plaintlfr tor harsh treatmaent as a directresult of = and in fact as revenge for —
Plaintiffs protected whistleblowing activity against Deputy Hershaw. Plaintiff was targeted
for hazing and disproportonate discipline by staff and instructors at the CJTC Acadamy;
including but not limited to Assistant Commander Evorly and Officer Dc”ard, as a direct
result of Detective Rainer’'s malicious request.
37 The targeted hazing and disproportionate discipline endured by Plafntir’f culmi-
nated in an unsubstantiated determination by Assistant Co mmander Everly that Plaintiff
had been untruthful during the internal investigation into Plaintiff's sneged misapplication
orene CJTC BLEA'S purported overnight guest policy, This unsubstantiated determination
fesulted in Plaintiff’s wrongful dismissalfrom the CJTC B( EA in Spokane and, afew weeks
{ater, his wrongful termination by Mayor Koontz.
38 The targeted hazing and disproporticnate discipline endured by Plaintifr at the
CJTC BLEA tn Spokane, and his wrongful dismissal therefrom, violated the respective
prohtbitions against retaliation and Intmidation of whistleblowers in RCW 4241040 and
VERIFIED COMPLAINT FOR DAMAGES - 14 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
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RCW 42.47,045, |n so doing, thay alse vielated the policy articulated in Paragraph 3.2
supra.
3.9 Tlla wrongful termination of Plaintil'f’ from the Repubtic PD vieolated the prohlbition
against retaliation against whistieblowers in RCW 42.41.040. In so doing, it alse viclatad
the pollcy articulated in Paragraph 3.2 supra.
3.10 Assistant Commander Everly gave no other justification for Plaintiffs dismissal
from the CJTC BI_EA Hls unsubstantiated determination of untruthfulness was the sole
reason cied TOI Plaintiff's dismissal.
311 Mayor Koontz gave no other justification for Pyamntiff's fermination rrom the Repub-
iie PD. Plaintiff's ratiure to complete officer training at the CJTC BLEA, which resulted
from Assistant Commander Everly’s unsubstantiated determination of untruthfulness, wes
the sale renson cited fOr Plaintiff's terminacion.
3.12  As a direct and proximate result of this retaliation, Plaintiéf suffered damages in an
amountto be proven atthe time of trial,
IV. SECOND CAUSE OF ACTION
Wrongful Discharge in Violation of Public Policy
{Common Law)
4.1 Piaintirt re-allages each and every allegation as sat forth above,
4.2 Washington State has a clear com mon law publlc palicy of encauraging lecal gov-
ernment employees to disciose improper governmental actions of local govsrnment offi”
cials and employees,
4.3 Piaintitr disclosea the improper governmental actlohs of a local governmenlL am>~
pioyee in January 2017 when he reported Deputy Hershaw’s sexual misconduct to Detec-
tve Rainer.
4.4 Discouraging the feporting of a deputy sheriff's sexual misconduct would jeopard-
lza the policy articulated in Paragrapn 4.2 SUPIa by preventing the full disclosure of im-
proper governmental actlons of local government officiais and empioysas,
4.5 Deputy Hershaw asked Assistant Commanaer Everty anda Osticer Danard o singie
out Plalnmfl‘ for harsh treatment at the CJTC BLEA in Spokane as a directresult of = and
infact as revengs for ™™ Plaintiff's report ar Deputy Hersnaw's misconduct. Piainue was
targoetled tor hazing and disproportionate discipline by staff and Instructors at the CJTC
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Acad@my, inctuding but not limited to Assistant Commander Everly and Ofricer Donard, as
a airect result Of Deputy Hershaw's malicious request.

4.6 DBLECUVB Rainar also asked staff and instructors at the CJTC BLEA in Spokane to
single out Plalntiff for harsh treatment as a direct result of = and In fact as ravenge for =
Plaintiff's report or Deputy Hersbaw's misconduct, Piatntirr was targeted for hazing and
disproportionate discipline by staff and instructors atthe CJTC Academy, including but not
limited to Assistant Commander Everty and Otticer Dollard, as a direct resuit or Detective
Rainer's malicious request.

4.7 The targeted hazing and disproportienate discipline endured by Praintirr utimately
fed to an unsubstantiated determination by Assistant Commander Everl_y that Plaintllrf had
been untruthful during the internal investigation into Plaintiff's aitegea misappiicaton ortne
CJTC BLEA'S purported overnight guest policy. This unsubstantiated determination ra-
sulted in Plaintiff's wrongful dismissal from the CJTC BLEA in Spokane and, a few weeks
Jator, his wrongful termination by Mayoer Koontaz,

4.8 The targeted hazing and disproportionate discipline endured by Piaintite at the
CJTC BLEA 1n Spokane, and his wrongrul dismissal therefrom, violated the public policy
articuiated in Paragraph 4.2 supra.

49 The wrongrul tarmination of Plaintiff from the Rapublic PD viclated the public policy
articulated in Paragrapn 4.2 SUpra.

410 Assistant Commander Everly gave no other justification for Plaintiff's dismissal
from the CJTC BLEA His unsubstantiated determination of untruthfulness was the solo
reason cited for Plaintiff's dismissal.

411 Mayor Koontz gave no other justification for Plaintiff's termination from the Repub-
lic PD. Plaintiff's failure to complete officer training at the CJTC BLEA, wricn resuited
from Assistant Commander Everly’s unsubstantinted determination of untruthfulnass, was
the sole reason cited for Plaintiff's termination.

412 As a direct and praximate result of ;hls wrongfultermination, Plalntlﬂ suffered dam-

ages in an amountto be proven atthe time of trial,
V. THIRD CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Whistleblowing)
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5.1 Plainurs re~allages each and every allegation as set forth above.
52  The Wasningron Law Against Discrimination (WLAD), cnaprer 49.60 RCW, pronin-
its a government agency or governmeant manager of supervisor from retatiating against a
whistiaplower, as defined 1n Ghaptar 42,40 RCW.
53  RCW 42.40.020(10)(a) defines “whistieblower” as “[a]n employee who in good faith
reports alteged improper governmental action to the auditor or other public official, as de”
fined in subsection (7) of this section.”
54 RCW 42.40.020(7) defines “public official” to include “the director, or equivalent
thereof in the agency where the employee works” and “individuals designated to receive
whistleblower reports by the head of each agency.”
55 Piaintiff engaged in protected whistieblowing activity in January 2017 when he re-
ported Deputy Hershaw's sexual misconduct to Detective Rainer. He met the definition of
whistieblowor under RCW 42.40.020(10)(a) ana 42,40.020(7) because he in good taith
reportad alleged improper governmental action to Datective Rainer, Deputy Hershaw's
superior and the proper person to receive whistlablower reports,
5‘6 Assistant Commander Everly, Officer Dollmrd, Officer \Jehsen, Ofﬁcer Belltz and
other staff and instructors atthe CJTC BLEA retaliated against Ptaintiff For whistleblowing
against Deputy Hershaw by singling him outfor harsh treatment and disproporstionate dis~
ciptine atthe CJTC Academy. They dig so atthe request of Deputy Hershaw ana Dotec-
tive Rainer, both of whom wanted revenge against Praintirs for reporting Deputy Hershaw's
sexual misconduct,
5.7 Commander Bowen anda Assistant Commander Everly retaliated against Prainurr
for whistieblowing against Dsputy Hershaw by dismissing Plaintr rom the CJTC BLEA
onthe basis of an unsubstantiated determination that he was untruthful during the Internal
investigation of his understanding ofthe CJTC BLEA overnight guest policy. The investi-
gation and unsupported determination of untruthfuiness were the direct result of Deputy
Hershaw's and Detective Rainer's requests that Plaintitt bo singled out ror harsh traatment
as payback for his whistleblowling activity,
5,8 Mayor Komnlz retaliated agalinst Plaintlff for whistlebliowing against Deputy }‘[er“
shaw by terminating Plaintiff from the Republic: PD on the basls. ot his fallure te complete
oftticer training at the CJTC BLEA in Spokane. Piaintitr raited to complete officar training
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at the CJTC Academy solely because af the rataliation described in Paragraphs 5.6 and
57 herein,

5,9 Shersrr Maycumber retaliated against Piamtiff for whistleblowing against Deputy
Hershaw by cantacting Mr. Casabear, Speaking negatively about Plaintiff's integrity and
characrer, warning Mr. Casebear N0t to hire Plaintiff and threatening to limit Plaintiff's abil-
ity to perform crisis counseling at the Ferry County Sheriff's Office.

5.10 Deputy Rooker and Sherirr Mﬂycumber retaliated agalnst Plaintis for waistiebiow-
ing against Deputy Hershaw by telling local school districts and parents that Plamuff was
not allowead to be around chitdren.,

5.11 An unknown Ferry County official retallated agalnst Plalnurf for whistlebliowing
against Deputy Hershaw by spreading rumors about Plalntifr to Ms. Gulk_y.

512 AnoLher Ferry Coun[y official retaliated agalnst Plaintlff‘ for whistlebiowing against
Deputy Hershaw by contacting Cnier Kersnane, Criticizing Plaintiff's integrity and job per-
formahce as a police officer and warning Chlef Kershane not to hire Plaintif‘r.

5.13 /"\s a direct and proximate result ofthase numerous instances of retaliation, Pla}nuff

suffered damages in an amount to be proven attrial,

VI. FOURTH CAUSE OF ACTION
Violation of Substantive Due Process, 42 U.S.C. § 1983

61 Plalntirf re-alleges each and every allegation as setforth abovae.
b.g Plaintiff had a property Interest in continued enroliment as a recruit at the CJTC

BLE/’\ in Spokano. }"fe was not on probation and hg had porformed all requirements from
the date of his enroilrment untll his wronglul dismissal from the CJTC Academy an Mny 30,
20‘}7. Ho was Just a tew weeks away from graduating,

6.3 Com mander Bowen and Asslstant Com mandar Everly abridged P'a'ntiff’s proparty
Interest described In Paragraph 62 by dismissing Plalntlff bacause of an unsubstantiated
finding that he had been untruthtul during an internal investigation. Tho investigation and
unsubstantiated finding were, Inh turn, momvated by Deputy Hershawls and Datact!ve
Ralner‘S requests that Asslstant Commander Everly, Offlcer Dollard and other staff and
instructors at the CJTC Academy in Spokah@ singie out Plaintiff for harsh treatment and

disproportionate discipline,
6.4  Commanuaer Bowen and Assistant Commander Everly’s dismissal of Plaintiff was
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arbltrary and unreasonable, Assistant Commander Evsrly determinad that Plaintif‘f had
bean untruthful based on Plainﬂﬁ's recall of a conversation about the CJTC Academy's
overnight guest pollcy thattook place four (4) months prior to the date an which Asslstant
Commander Everly quastioned Pla)ntiff about it, Orficer Daddatto, the other party to the
cohversation, could not recall the conversation at ali by thattime, it was hot reasonable
for Assistant Commander Everly and COmmander Bowen to conclude that Plalntirf had
been untruthful and deserved to be dismissed,
6.5 Executlva Dlrsctor Rahr abridged the property interest described Paragraph 67.2
by upholding Plaintiff's unjustified dismissal. Har decision te support nis dgismissal was
arbiltrary and unreasonable in Hght of the lack of substantial evidence that Pialntn‘t‘ hard
been untrutfiful, as described above,
66 Plaintirr had a property interest in continuved emplayment as =a police afficer with
the Repubiic PD. He was hot on probation and servad [n good standing from September
1, 2016 until his wrongful dismissal from the CJTC BLEA in Spokane on May 30, 20?7
67 Mayor Koontz abridged Plaintiﬁ,s property interest described in Paragraph ()6 by
terminating Plalntlff as the result of his unjustified dismlssal from the CJTC Bl.EA in Spo‘
Kane,
6.8 Mayor Koontz's termination of Plaintiff on these unsupported grounds was arvivary
and unreasanable. Mayor Koontz did not examine the merits of Plainter's dismissal from
the CJTC BLEA, nor did he make an independent detaermlination of whether Plaintirr had
been dlsmissed for reasons that would merit termination from the Rapublic PD M'ayor
Koontz simply took the CJTC BLEA staff at its word and rul)bm;*slamped P‘aintiﬁ's termi‘
natlon,
6.9 Plaintlﬂ' had 2 liberty interest {n the preservation of his good |1$|ne and reputation,
6.10 Deputy Hershaw ands Detective Rainar abridged the Plaintiff's libarty interest de-
scribod in Paragra ph 6.9 by telling staff and instructors at the CJTC BLEA in Spokanc:
including but not Hmited to Asslstant Commander EVerIy and Ofﬂcer Dollard, that Plalntlff
was a flar because Plaintirr reported Daputy Harshaw's sexual misconduct to Detective
Ratnar,
6.11  As a result of Deputy Hershaw's and Detective Rainer's communications, Plaintiff
was wrongfullty dismissed from the CJTC BLEA in Spokanm and wrongfully terminated
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from his job atthe Republkc PD

6.12 Deputy Hershaw's and Detective Rainer’s communications are imputed to their
amployer, Ferry County, because they made them while acting in the course of thelr em~
ploy ment.

613 Deputy Rookar and Sher!ff Maycumber abridged the liberty interest described in
Paragraph 69 by taelling local schoaol dlistricts and parents that Plalntlﬂ was not atlowasd to
be around c¢hildren,

6.14  As a result of Deputy Rooker and Sheriff Maycumber's communications, Praimarr
suffered reputational harm In the community.

6.15 Unknown Ferry County officiats abridgea Plaintiffs nberty interest descrived in Par-
agraph 6.9 by spreading rumors about Plamurf to Ms, Gulkey.

6.16  As a resuk or these Unknown Ferry County officials’ communications, Piainurr was
tarminated from his empioymant at New Alnance by Ms‘ Gull(ey.

6.17 As a direct and proximate result of all ofthe above-described violations of Plaintiff's

substantive due process rights, Plaintiff suffered damages ih an amount to be proven at

trial,
VIl. FIFTH CAUSE OF ACTION
Violation of Procedural Due Process, 42 U.S5.C, § 1983
7.1 Prainus re-alleges each and avery aliogation as set forth above,
7.2 Plainurf had a property interest In continued enrollment as a recruit at the cCJicC

BLEA in Spnkane. He weas not on probation and he had performed all requirements from
ithe dale of his enrollment untll his wrongful dismissal from the CJ_]C Acndemy on Muy 30,
2017,

7.3 Plaintiff has a liberty intersst in the preservation of his good name and reputation,
7.4 Commander Bowen and Assistant Commander Everty avridged Plaintiff's property
and liberty Interests described Paragraphs 1.2 ana 1.3 by dismissing Plaintiff without ad=
equate process, Commander Bowen and Assistant Commander Fverty made their deci-
sion to dismiss Plaintiff based solely on Assistant Commander Everly's determinacion that
Plalntlf‘f had been untruthfutl during an internal investigation into misconduct. This deter-
mination was based on Plaintiff's recollection of a conversation with Officer Daddatto
avaut the CJTC Acaaemy's overnight guest policy. Otricer Daddatto could not recai the
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conversation at all, The Investigation took tess than one (1) waok, Plah'\uff was not af”
forded the opportunity to question the witnesses Intarviewad by Asslstanl Cammander
Everly or to offer any other witness tastimony besidas his own to suppaort hi§ tt‘uéhfulness.
7.5  The process that resulted in Plaintiff's dismissal from the CJTC BLEA was consti-
tutionally inadequate and fundamentally unfair. Plaintiff was not afforded the opportunity
to give a full defense of his integrity, instead, he was abruptly and unfairlty dis missed,
76 Executlve Dlrector Ra hr abridged Pla’ntlﬁ’s property and liberty interests described
in Paragraphs 7.2 and 73, Supl'a, by Upho‘d|ng P‘aintiﬂ“s wrongful dismissal from the
CJTC BLEA without adequate process, She did not give Plalntlffthe opportunity to spaak
in his defense or offer witnesses or evidence to rebut Assistant Commander Everly,s un-
substantiated finding of untruthfuine ss, She did not give Plainttff\‘.he opportunity to present
svidence that D@puty Hershaw and/nr Detectlve Ralner had contacted Asslstant Com‘
mancar Evarly and asked him to singte Plalnufr out for harsh treatment and disproportion”
ate discipline, or that Assistanc Commander Evmrly was blased against Plaintn‘f’ as a rasulit
of his prier relationshlp with Deputy Hershaw.
7.7 The process that resulted in Executive Director Rahr’s upholding of Plaintiff's un-
Justified dismissat from the CJTC BLEA In Spokane was constitutionalily inadequate and
fundamentally unrair. Plaintiff'was not afforded the opportunity to give a full defease of his
integrity, instead, his unjustified dismissal was sum marity upheld,
7.8 Plaintlff had a property interest in continued empioymeint as & police officer with
the Republic PD. He was not on probation and served in good standing frem Soptombcr
1, 2016 untit iis wrongful dismissal from the CJTC BLEA irn Spakane on Ma_v 30, 201 7
7.9 Mayor Koontz abridged the property and liberty Interests described Parag']raphs
7.8 and 7.3 by terminating Plalntlfr‘ without adequate process, Mayor Koontz did not give
Plaintiff the opportunity to spaeakin his defense or offer withesses or evidenace torebutthe
unsubstantiated finding of untruthfulness that caused his dismissatl from the CJTC Ac:ad”
emy and resulted in his termination. Nor did he afford Plaintifr‘ the opportunity to present
evidence that Deputy Hershaw and Detective Raiher had contacted staff and instructors
atthe CJTC BLEA in Spokane and askod them to single him out for harsh treatment and
disproportionate discipline. Mayor Koontz did not examine the merits of Plaintiff's dismis-
sal from the CJTC BLEA or the potential bias against Plalntifr stemming from Deputy
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Hershaw's and Detective Rainer's communications with starr and Instructors, nov did he
make an indepaendent determination of whether Prainttr ned been dismissed for reasons
that would merittermination from the Republic PD Mayor Kaantz simply took the CJTC
BLEA scarf at its word and rubber-stamped Plaintiff's termination
7.10  The process that resulted in Plaintiff's termination was constitutionally inadequate
and untair, Plalntlff was not afforded the epportunity to give a full defanse of his conduct
at the CJTC Academy and instead was summarily fired.
7.11  As a direct and proximate result of these violations of Plaintiff's precedurar aue
process rights, Plaint.ifr suffered damages in an amountto be provan at trial, inctuding but
not limitad to the loss of his good name and reputation,

VIIL. SIXTH CAUSE OF ACTION

Infliction of Emotional Distress
8.1 Plainuif re-alieges each and every allagation as sat forth above,
8.2 The torgeted hazing and disproportionate discipline suffered by Prainur at the
CJTC BLEA in Spokane inflicted signiflecant emotional distress on Piaintite. The systematic
mistreatment caused him to suffer severe humiliation, stress and anxiety. The actions of
the staff and instructors atthe CJTC Academy werae extreme—no decentlaw enforcement
officers would subject a recrult to this type of abuse, and indeed no other recruits at the
CJTC Academy were singled outfor such i treatment,
83 Assistant Commander Everly, Ol‘f‘icer Doilard. Officer Jensen, Ofﬂcar Beutz and
other staff and tnstructors at the CJTC BLEA intended their actions to cause Plalntiff emao”
tional distress, their goal being to make Plaintiff's experience at the CJTC BLEA a living
hell as payback for his protected whistleblowing activity against Deputy Harshaw.
8.4 Tha unsupported determination of untruthfulness made by Asslstant Cammand er
Everty, Plaintiff's aismissal from the CJTC BLEA in Spokane ana PlAINGIFS ensuing tormi-
nation by Mayoer Koontz exacerbated the emotional distress caused by the targated hazing
and disproportiopate discipline that Plaintlff endured during the CJTC Academy. So too
did the actions takan by Sheritf Maycumber and other unknown Ferry Caunty orricials to
undermine his empleyment prospects and reputation In the community. The cumulativae
stress and anxiaty resulting from this serles of events causnd Plalmlff to suffer an anxiety

attack, for which he sought and received madical treatment,
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8.5 ln tha alternative, the aforesaid Derendanrs engaged in the conduct described in
Paragra phs 82, 8.3 and 8.4 with reckless or negligent disregard to the am otionat distress
it would causae P]aintiff. lt was foreseeable thatthe systematic hazing and disproportionate
discipline of Plaintiff at the CJTC BLEA, the unsubstantiated determination that he had
been untruthful, his dismissal from the CJTC Acade my, his termination from the chublic
PD. ane Sheritt Mayeumber'S and other unknown Ferry County officials’ interference with
his future employment and community reputation would cause Plalntlrr‘ severe emotienal
distress, Derendants daeliberately disregarded this probability when they acted,

86 Plaintiﬁ‘S reaction to Defendants, actions was reasonablae given the circumstances,
The ruination af Pla[ntlff's laW enforcement career and his future prospects both in Ferry
County and rurther atield @s a result of Defendants’ actions against him was understana-
ably extremely distressing,

8.7 As a direct and proximate result ofthe amotional distress described hereln, Plalntlff

suffered damages ih an amountto be proven at trial.

IX. SEVENTH CAUSE OF ACTION

Intentional Interference with Business Relationship
9.1 Plaint('ff re-alleges sach ahd every allegation as sat forth above.
9.2 Plaintiff had a valid contractual retationship with the CJTC BLEA and a valld busi-
ness expectancy in his graduation from the CJTC Ac:ademy upon completion of the re”
quired coursework.
9.3 De puty Hershaw and Detect!ve Ralner knew that Plalntifr was properly enrolled in
the CJTC BLEA and knew that, Hke all recruits, Pluintirf had a valid business expeciancy

in graduation upon completlon of the required coursework,
9.4 Deputy Hershaw and Detective Rainer intentionally interfered with Plaintiffs en-
rollment in the CJTC Academy by requesting that CJTC BLEA starr and instructors, in-
ciuding Assista n Com mander E\/erly and Ofﬂcer Dallard, target plaintir‘f for hazing, harsh
treatment and disproportionate discipline, with the intent of making Plaintiff's experience
at the CJTC Academy a living hell and causing him to drop out or suffer dismissal prior to
his graduation,
9.5 Commander Bowen, Assistant Commander Everly, Orticer Dottarg, Otricer Jonsen,
Otticar Belitz and other staff and instructors st the CJTC BLEA in Spokane did target him
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for hazing, harsh treatment and disproportionate discipiine, with the intent of making P!ain'
t|ff'S axperitance at the CJTC Academy a living hell apd causinhg him to drop out or suffer
dismissal prior te bis graduation.
9.6 The actions described in Paragraphs 9.4 and 95 resu[ted |n Plalnhﬁ,s dlsmISSEll
from the CJTC BLEA ptriot to graduatbon; Plaint!ff dfd ot groduate,
9.7 The actions described in Paragraph 9.4 are imputed to Deputy Hershaw's em-
ployer, Ferry County, because he made the request while acting In the course of his sem~
playment, namely, white picking up targets frem the CJIC BLE/’\ following firearms train~
ing.
9.8 The actions described (n Paragraph 9.4 are imputed to Detective Rainer's em-
ployer, Far’ry Cc-unty, bocause he made the request while acting in the course of his em~
pleyment,
99 imputedAs a direct and proximate result of this intentional interference with Plaln'
tiff's enroliment in the CJTC BLEA in Spokane, Plaintiff suffered damages in an amount
to be proven attrial 7
910 Plaintlff fiad a valid contracrtual refationship with the Republlc PD and a valid bust™
ness expectancy in his continued eamploymant.
911 Deputy H@rshaw and Datecl‘lve Ralner Knew that Plaintlﬂ' had a valid contractual
retationship with the Republlcz PD and a valid business expectancy in his continued em~
ploy ment, Repuhilc Is & very small town, The Repubtie PD and the Ferry CQUnty Sheriff's
Orrlco work in close proximity to each other and employees are familiar with the terms and
conditlons of employment of oificers, deputies and stafl working for bolh agencias,
9,12 Depu&y Hersh aw and Detectlve Ralner intentiona"y il’lfel’fered W!th Plalﬂt!ffs can-
tractual relationship with and continued employment by the Republic PD by contacting
staff and instructors atthe CJTC BLEA, Including AS sistant Com mander Everly and Ol'ﬂc er
DOIlard, and asking them to target Plalnlzifr for harsh treatment and disproportionate dlsal~
pline at the CJTC Academy. Deputy Harshaw and Detective Rainer made this requestin
order to disrupt Plaintiffs experience at the CJTC Academy and thwart his graduation,
which Deputy Hershaw and Detective Raln@r knew would result in the termination of Plaln'
tiff's employment.
913 This interference was for an improper purpose and/or by improper means,
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9.14 Com mander Bowan, Assistant Com mander Everly, Ofrlcer Dollard, Of‘ﬂcerJensen,
Otricar Botitz, other start and instructors at the CJTC BLEA in Spokane knew that Prainurs
had a valld contractual relationship with the Republlc PD and a valid business expectancy
in his continued employment, and knew that graduation from the CJTC BLEA was a con”
dition of his continued employment,
915 Co mmander Bowen, Assistant Co mimander Evcrly, Ofﬁcer Dollard, Ofrlcqr Jonsen,
Orficor Belltz and other staff and Iinstructors atthe CJTC BI_EA in Spokane interferad with
Plaintiff's contractual relationship with the Republic PD and his valid business expectancy
in continued employment by targeting him for hazing, harsh treatment and disproportion~
ate discipline, with the intent of making Plaintiff's experience atthe CJTC Academy a tiving
hell and causing him to drop out or suffer dismissal prior to his graduation.
916 This interference was for an improper purpose and/or by improper means.
917 The actions described In Paragraph 9.5 are imputed to the CJTC ana Spokane
because Com mander Bowen, Assistant Com mander Everly, Ofﬂcor Donard, Officer Belitz,
Orficer Jensen and the other start and instructors at tha CJTC BLEA in Spokene were
acting in the course of their employment with these entities by condu‘ctlng the CJTC BLEA
in Spokane atthe time the actions took place.
918 The actians described In Paragraph 9.1? and 915 rasulted inh the termination of
Plaintiff's employment with the Repubiic PD by Mayor Koonte,
9.19  Deputy Hershaw's misconductis imputea to his amployer, Farry County, because
he made the communication while acting in the course of his employmaeant, namely, while
picking up targeis from Lhe CJTC BLEA folfowing firearms training,
9,20 Detective Rainer’'s misconduct iS imputed to nis empioyer, Ferry County, because
he made the com munication vwhile acting in the course of his employmaeant,
9.21 As a direct and proximate result of this intentional interference with Plaintiff's em-
ployment atthe Republlc PD, Plaintiff was terminatad and suffered damages In an amount
to be proven attrial
9,22 Plalntlff had a valid contractual refationship with New Alliance and a valld business
expectancy in his continued employment following the expiration ot his six-month proba-
tionary period.
923 Shern‘f‘ Maycurnber, Deputy Rooker, Ms, Burke and other unknown Ferry County
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officials knew that Plaintif'f had s valid contractual relationship with New Alllance and a
valld business expectancy in his continued employment foliowing the explration of his six~

month probatienary period,

9.24  Sherirr Maycumber intentionally interfered with Plaintiff's contractual relationship
with New Aniance and with Plaintiffs business expectancy in his continued employment
by contacting Mi, Casevoor, cfiticizing Plaintiff's integrity and character ana tening Mr.,
Casebeer not to hire Plalntlff, that it would be a mistake to hire Plaintiff and that if Plaintlff
was hired, he would not be ailowed to do crisis services at the Ferry County Sheriff's
Orrice.

9.25  This intarferanca was for an improper purpese andlor by Improper maans.

9.26  Sheriff Maycumber and Deputy Rooker intentionally interfered with Plaintiff's con-
tractuai retationship wich Now Anance and with Plaintiff's business expectancy in his con-
tinued employment by telling local school districts and parents that Plaintre was not ai-
lowed to be around chiidren,

Q.27  This interference was for an impraper purpose andlor by Improper means,
9.28 Orner unknoWn Ferry County Officials intentionally interfered with Plaintiff's con-
tractual relations hip with New Aniance and with Plaintiff's business expectancy in his con-
tinued employmaent by spreading rumars about Piaintirr to Ms., Gulkey,
9.29 This Interfersnce was tor an Improper purposae andlor by improper means.
9.30 The actions described in Para graphs 9.24, 9,2’5, Q.26 anda 9.28 resuited in the tar-
mination of Plaintiffs employment at Noew Aniance by Ms. Guikey artor the expiration of
Plaintiff's six-monin probatonary period.
9.31 As adirect and proximate result of this intentional interference with Plaintiff's em-
ployment at New Alliance, Plaintiff suffered damages ln an amount to be proven attrial,
X. EIGHTH CAUSE OF ACTION
Defamation
10.1 Piraintire re-alleges each and every allegation as set forth abovae, ’
10‘2 Plalntlff is hot a public figure.
10.3 Deputy Mershaw and Detective Ralner told staff and instructors at the CJTC BLEA
in Spokana, including but not limited to Assistant Commander Everty and Onicer Doltara,
damaging and unitrue facts about Plaintlﬂ’ including but not ltmited to that Plaintlf'l" was a
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liar because Plaintiff reported Deputy Hershaw's sexual misconduct to Detective Rainer.

10.4 The communications described in Paragraph 10;3 wera not privileged.
105 The communications deascribed in Paragraph 103 were false. P!ain:iff truthfully
reported what he knew about Deputy Hershaw’s sexual misconduct.
106 Deputy Hershaw knew that P!alr\tlfr‘ was haot a jlar because Daputy Hershaw did
engage in the sexual misconductreportad to Datecttve Ralner. He acted wlth actual mali-
ice toward Plaintiff, intanding to gat Fevenge for Plaintiff's report.
’10;7 Detect.lve Ralner knew that Plalntlrf was not a liar, or at least Detect‘we Ralner
acted with reckless indifference to the Lruth, because, on information and bellef, Deputy
Hershaw privately tuld him that he did engage in tha saxual misconductreported by Plain'
Liff, Detecl’.l\/e [’Qalner acted with actual malice toward Plalntirf, intending to getrevenge for
Plaintiff's report about his friend.
10.8 As a result of the communications described in Paragraph 10.3, Plalntlff was tar-
geted for hazing and disproportionate discipline at the CJTC BLEA, dismissed because of
an unsubstantiated determipnation by Asslsta nt Com mandert Ever!y that Plaintlfr had been
untruthful during an internal investigation and, as a result of sald dismissal, terminated
from his position atthe Repub!ic PD
10.9 Deputy HershaW’S and Detectl\le Rainer,s defamatory communications are im-~
puted to thelr emplioyer, Ferry County, because they made them while acting in the course
of their employment, Speclflcally, Deputy Hershaw communicated with AsslsCanl: Com"
mander Everl_y and Ol’ficer Dollard while piciking up targets from the CJTC BLEA following
firearms training.
10.10 As a direct and proximate resuit of Deputy Hershaw’s and Detective Rainer's aor-
amation, Plair\tifr' suffered damages in an amount to be proven attrial.
’]O"i’} Shariff Maycurnber and [)eputy Rooker told local school districts and parents that
PIaInLIFF was not allowad to ba around children.
’}012 The communications described in Paragt‘aph ’1011 were not privilegedf they were
made to members of the public,
1013 The communications described in Paragraph QO']‘ were false, Plaintirf has never
been barred from being around children.
1014 Sherifr Maycumber and Deputy Rooker Knew that the communicatlons described
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in Paragraph ’}O]ﬁl were false, They made the communications with actual malice, In~
tending to damage Plaintiff's reputation in the community.

10.15 As a direct and proximate resutt of Sheriee Maycumber and Deputy Rooker's defa-
matian, Plainﬂff sluffersd damages in an amountto be proven atctrial.

1016 Unknown Ferr‘y County officials spread rumors about Plaintiff Lo Ms. Gulkey.
1017 On information and belief, the communications described in Paragraph 10.1(3 were
not privileged.

1018 On information and belief, the communications describad in pav'agraph 1016 weare
false and the unknown Ferry County officials who made them knew of their falsity,

}019 On information and beliaf, the communications described in Parsgraph "016 are
{fmputed to Ferry Cnunty because they were made in the course of the Uunknowhn Ferry
County OfﬁCialS, employment, namaly, during the work day while they wers acting In their
capacity as employees and/or elected officials of Ferry County.

10.20 As a airect and proximate r&sult of the unknown Ferry County officials’ defamation,
Pla!ntlff was terminated fream hls empioyment at New Alllance by Ms. Glulkey and suffared

damages in an amount to be proven at trial,

XI. NINTH CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Racial Discrimination)
11.7  Prainttrre-aiieges each and every allsgation as set forth above.
1.2 The WLAD prohibits an employer from discharging or discriminating against a per”
son in the terms and condliions of employment because of race, and all persons from
alding, abetting, encouraging or inciting such practices, These prohibitions are found In
RCW 49.60.180 ana RCW 49.60.220.
11.3 Deputy Hershaw and Detoctive Rainer asked Assistant Comlmander EVerly and
Offic«ar Dollard, along with other staff and instruyctors at the CJTC Acadcmy in Spokane,
to single out Plainusf for harsh treatment there Decause of Plaintiff's race. Plaintiff was
torgeted for hazing and dispraportionate discipline by staff and instructors at the CJ1C
Acadomy, Including but not imited to Assistant Commandar Everly and Otcar Dottara, as
a direct result of Deputy Hershaw's and Detective Rainer's raciany-motivated request,
11.4  Assistant Commander Lvarty andg Officer Doftard, along with other staff and
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instructors atthe CJTC Academy in Spokﬂne, knowingty ar negiigently alded and abetted
Deputy Hershaw and Detective Rainer's racially discriminatory motivation.
’I‘!{) The targeted hazing and disproportionate discipline endured by Plalntlf‘f‘ culmi-
nated in an unsubstantiated detsrmination by Asslstant Commander Everly that Plaintlrr
had been untruthful during the internal investigation into Plaintiff's aueged misapplication
Of the BLEA,S purported overnlght guest pollcy. Txus unsubstantiated determination re”
sutted in Piaintiff'$ wrongrul dismissai trom the CJTC BLEA in Spokane and, a rew weeks
later, his wrongful termination by Mayor Keontz,
116 The actions of Commander Bowen, Assistant Com mander Everly. Ofﬂcer Dol!ard,
Orficer Benz, Orficer Jensen and other staff and instructors atthe CJTC BLEA in Spokane
are impulted to their employers, the CJTC and the Spokane PD, because they were un-
dertaken in the course of their employm@.x;t Whilé conducting the CJTC Academy and be-
cause those employees had authority and responsibility Lo stop the discriminatory conduct,
11.7 Deputy Hershaw's and Detective Rainer's communications with Assistant Com-
mander Everty, Otficar Doltard and other staff and instructors at the CJTC Acadamy in
Sp0kane violated the prohibition against encouraging or inciting racially discriminatory ac”
tions containea in RCW 49.60,220.
118 The actions of Deputy Hershaw and Detectlve Ralnar are® imputed te their em-
ployer, Ferry County, because they wars Undertaken in the course of their employment =
with respect to Deputy Hershaw, while he was plcking up targets from the CJ[C BLEA in
Spokanc after fFlrearms training.
119 The targeted hazing and disproportionate discipline endured by Praintirr ar the
CJTC BLEA in Spokane, and his wrongful dismissal therefrom, viclated the prohibition
againstracially-motivated discrimination and racially motived discharge contained In RCW
49.60.180(2) ana RCW 49.60.180(3).
1110 The wrongrul termination of Plainter from the Repubtic PD by Mayor Koontz via-
lated the prohibition against racially-motivated discharge cantained in RCW 49,60.180(2).
1111 Mayor Koontz knpowingly or negligently alded and abetted the racially discrimina~
tory conduct and intent of Depulzy Hershaw and De(ective Rain er,
11.12 Mayor Koontz’s fault is imputed to the City because it was in the course of his
amployment and bLecause he had the authority and responsibility to prevent racially
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discriminatory conduct.
]113 As a direct and proximate result of this race-based discrimination, Plalntlrf suftered

damages in an amount to be proven atthe time of trial.

Xil. TENTH CAUSE OF ACTION
Violation of the Washington Law Against Discrimination
(Racial Discrimination)
121 Plalntlrr re-alleges sach and every allegation as set forth above.
122 The WLAD prohibits an employar from discrisninating agalnst a person inthe term s
and conditions of employment because of race., See RCW 4960.180
123 Deputy Hershaw, Deputy v'enturo and Deteclive Ralner made racial jokes and de-
rogatory, tacist comments to Plalntiff during his employment, making fUn Of P‘a|nt|ﬁ's race
and non-white skin color, Detectlve Raéner also engaged In racist conduct dirscted toward
Plaintifr' by making P!aintlff business cards thatincluded a Mexican sombrero emojl and a
farge mustache,
1?4 ~]“his offensive conduct was severe and pervaslive, Defendants made racial jokes
and derogatory, racist comments in PIalntlﬁJS hearing on a daily basis at work, Areason-
able person would consider this racist conduct intimidating, hostile and/or abusive,
125 The actions of DePuLy Hershaw, Deputy Ve nturc and Detectlve Rainer are imputed
to their employers, Ferry County, because they were undertaken in the course of thelr
employintent
126 The actions of Deputy Hershaw, Deputy Venturo and Dotoctivn Rainer vioclated the
prohibition against racially"motivated discrimination contained in RCW 49.60’}80(3)
127 As a direct and preoximate rasult of this racaea-based discrimination snd the hostile
wark environment that it created, Plamtlfr‘ suffered damages in an amountto be proven at

tha time of trial.

PRAYER FOR RELIEF

PLAINTIFF requests the following raliet.

1. A finding that Deputy Hershaw and Detective Rainer viotated the prohitis
tion againstretaliation against whistleblowars contained in RCW 42.41.040;

24 A finding that AS sistant Co mimander Everly, Oﬂlcar Dollarcl, Ofrlcer Jensen,
Ofricer Beiitz and ather stafi and Instructors at the CJTC BLEA In Spokane violated the
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prohibitions against retaliation egainst and intimidation of whistfeblowers contalned In
RCW 42.41.040 ana RCW 42.41.045, respecuvery;

3. A finding that Commander Bowen, Assistant Com mancdar Everly and Ex’
ecutive Die-ector Rahr wrongfuliy dismissed Plaintlff from the CJTC BLEA in Spokane in
violation of publlc pelicy under state and federal statute and commeon law,

4. A finding that Mayor Koontz wrongfully terminated Plaintu‘f from the Repub“
e PD in viotation or public policy undar stats and federal statute and ceminon law,

5. A finding that Shariff Maycumber, Mayor Koontz, Deputy Harshaw, Detec“
tive Rainer, Ass|stant Commander Everly, Offlcsr Dollard, Ofrlcer Jensen, Officer Belltz
and othar staff and instructors at the CJTC BLEA in Spokane rotalisted against Prainuer
because of his protected whistleblowing activity in violation of the WLAD;

6, A finding that Commander Bowen, Assistant Commander Everty, Execu‘
tive Director Rahr and Mayor Koontz violated Plaintiff's substantive due process rights;

7, A finding that Cn mmander Bowan, Ass!stant Com mandart Everly, Execu'
tive Director Rahr and Mayor Koontz violated Plaintiff's procedural due process rights;

8. A finding that Sheru‘f Maycu mber, Mayor Koontz, Deputy Rooker, Deputy
Hershaw, Detective Rainer, Asslsta nt Com mander Everly, Of(lcer Dol!ard, Officer Jensen,
Orricer Belitz, othar statt and nstructors at tha CJTC BLEA in Spokane ana orher Ferry
County ofticiats intentonally, recklessiy andlor negligentty inflicted emotional distress on
plaintlff;

9, A rinding that Deputy Haorsnaw, Datective Rainer, Commander Bowen, As-
slstant Commander Everly, Omuer Douard, Officer Jensen, Orricer Beluz and other staff
and instructors at the CJTC BLEA in Spokane intentionally Interfered with Plaintiff's en-
rolilment atthe CJTCAcademy in Spokane and with his valid business expectancy In grad-
uation therefrom,

10. Aflnding that Deputy Hershaw and Detostive Rainer intantionally interfered
with Plaintiff's employment relationship with the Republic PD and wich his vaia business
expectancy ih continted employmeant,

17, A finaing that Sharirt Maycumber, Deputy Rookar and other Forry County
officials intentionally interfered with Plaintiff's employment relationship with New Alliance
and with his valid business expoctancy in continued e mployment,

VERIFIED COMPLAINT FOR DAMAGES - 31 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLL.C
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’|2 Af‘lndmg that Deputy Harshaw, Detectlve Ralner, Sharlff Maycumber, De p-
uty Roower and other Farry County officials defamad Pla(nuff}

13 A finding that Deputy Hershaw, Detectlve Rainer, Assistant Commandel'
Everly, Oﬂ‘icer Doﬂard, Off'icer Jcanamn, Offlcar Bolitz, Com nrarnder Bowan and Mayor
Koor\tz discriminated agalinst, dismissed and discharged Plainuff because of his race in
violation of thae WLAD;

14 A finding that the actions of Deputy Hershaw, Detective Rainer, Sheriff
Maycumber, Deputy Rnoker and other F@rry County officials are imputed tao thelr em”
ployer, Ferry County.

15 A finding that the actions ar Assistant Commander Everly, Officer Dullard,
Orﬁcer Jensen, Orflcer Bel!tz and other staff and instructors atthe C)TC Academy in Spo'
kane who are police officers at the Spokane PD are imputed to thelr employer, Spokane:

16 A finding that the actions of Com mander Bowen and Executive Dlrector

Rahr are imputed to their empioyer, thae CJTC,

17 A finding that the actions of Mayor Koontz are Imputed to his employer,
Repul)ltc.
18, An avward of damages, including, but not limited to, the rolowing.
181 Past and future wages and benefits of employment, Including butl

not limited toe a reduction of Social Secur}ty benefits, the loss of state
faw enforcement retirement benatits, tost paid vacsation, sick leave,

deferred compensation, holidays and longevity pay;

18.2 l._ass of career, future advancement, and earning potential;
18.3 Tax consequencaes of an award of past or future Wages,'
18.4 Speclal and general damages associated with finding comparable

replacement employment,

18.5 Speciat and general damages to mental and physical health;

18.6 General damages for emparrassment, humiliatien, pain, sutfering
and damagea to reputation,

18.7 Au otner general and speclal damages as may be proven,

18.8 Attorney’s fees and costs of SuUif, inciuding but not imited to thosae
available to Plaintrr undaer RCW 49,48.030, RCW 49.60.030(2) and

VERIFIED COMPLAINT FOR DAMAGES - 32 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N, WENATCHEE AVE.. STEL A

WENATCHEE, WASHINGTON 98801
(609} 662-9602/ Fax {508) 662-9606
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42 U.5.C. §1983.

19. lnjunctlve relief barring all Defendants from further defaming plalntiﬂ’:
20 An award of stich othar reliaf as the Court may bsileve to be Just and squl~

tabla under the cirecumstances,

DATED this 10“’\ day of April 2020.

FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC

/s/ Ailisoh R Foreman

/“\IHson R. Foro marnn, WSBA #41967

Foremnh, HoLchklss, Bauscher & Zirn mertman, PLLC
124 N~ Wenatchee, Ave., Suite A

P. 0. Box 3125

Wenatchee, WA 98807

(509) 662-9602; Fax (509) 662-9606

Alllson@?fhbylaw.com

Au:orney far Plalntirf

CLOUTIER ARNOLD JACOBOWITZ, PLLC

[s! Natnan J. Arnoid

Nathan J. Arnold, WSBA #45356
Cloutler Arnold Jacﬂbnwltz, PHC
2701 Firse Avenue, Suite 200
Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234
Nathan@CAJlowyars. com

Attorn ey for P!alntlrf

VERIFIED COMPLAINT FOR DAMAGES - 33 FOREMAN, HOTCHKISS, BAUSCHER, & ZIMMERMAN, PLLC
124 N, WENATCHEE AVE,, STE, A
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VERIFICATION

I, John J. Cruz, am the Plaintiff in the above entitled action. | have read the con-
tents of the foregoing Verified Complaint and | believe the same to be true to the best of
my knowledge and belief.

STATE OF WASHINGTON )
) ss.
County of Chelan )

| certify that | know or have satisfactory evidence that John J. Cruz is the person
who appeared before me, and said person acknowledged that he signed this instrument
and acknowledged it to be his free and voluntary act for the uses and purposes mentioned
in the instrument. '

DATED this _/¢""~ day of April, 2020.

aww iy, APrint Name): DB A_P. lesrer
Son FLLEg NOTARY PUBLIC, State of Washington
EXP. 0;96,‘9‘% My appointment expires: _(> 7./ S0 R 3

VERIFIED COMPLAINT FOR DAMAGES - 34 FOREMAN, HOTCHKISS, BAUSCRER, & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., STE. A
WENATCHEE, WASHINGTON 88801
(508) 662-9602/ FAX {5D9) 662-9606
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SUPERIOR COURT OF WASHINGTON
COUNTY OF KING

JOHN J. CRUZ, NO. 20-2-07720-8 SEA

NOTICE OF APPEARANCE
Plaintiffs,

V.

FERRY COUNTY; the CITY OF REPUBLIC, a
municipal corporation; the CITY OF SPOKANE,
a municipal corporation; the WASHINGTON
STATE CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER; F erry County Sheriff: AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, a Police Office at the
Black Diamond Police Department; Patrick
RAINER, Detective at the Ferry County
Sherriff's Office; RICK BOWEN, Commander of
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JOHN EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law Enforcement
Academy; ART DOLLARD, Police Officer at
the Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
JAKE JENSON, Police Officer at the Spokane
Police Department and TAC Officer at the

/

’

Washington State Criminal Justice Trainine | -

\WPROLAWS\ ic\Cruz v City of Republic (CIAW)\Pleadings - Initiahs85182.doc
NOTICE OF APPEARANCE OF COUNSEL RIOBERG
Page -- 1 KEARNS

P.0. Box 130 | 124 3« AVE S.W.

Ephrata, WA 98823

1-ER - 226 (509) 754-2356 | Fax (509) 754-4202
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Commission Basic Law Enforcement Academy;
TODD BELITZ, Police Officer at the Spokane
Police Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement Academy;
and SUE RAHR, Executive Director of the
Washington State Criminal Justice Training
Commission,

Defendants.

TO: King County Superior Court
516 3rd Ave, Rm E-609
Seattle, Washington 98104-2363

AND TO: Allison R. Foreman
Foreman. Hotchkiss, Bauscher, & Zimmerman, PLLC
P.O. Box 3125
Wenatchee, WA 98807

AND TO: Nathan J. Amold

Coutier Amold J acobowitz, PLLC

2701 First Avenue, Suite 200

Seattle, WA 98121
AND TO: Michael E. McFarland, Jr.

Evans, Craven & Lackie, P.S.

818 W. Riverside, Suite 250

Spokane, WA 99201

TO THE CLERK AND COUNSEL YOU ARE NOTIFIED THAT Jerry J. Moberg, of

Moberg Rathbone Kearns, P.S., herewith enters this appearance in the above-entitled action as
attorney of record for Defendant CITY OF REPUBLIC, a municipal corporation, request that all
further pleadings herein, exclusive of process, be served upon said attorneys at their office

address stated below.

Moberg Rathbone Kearns, P.S.
124 3™ Ave S.W. / P.O. Box 130
Ephrata, WA 98823
Ph. (509) 754-2356 / Fax (509) 754-4202

WPROLAWSVRU! publiciCruz v City of Republic (CIAW)\Pleadings - Initia585182.doc

MOBERG
NOTICE OF APPEARANCE OF COUNSEL Rl B E
Page -- 2 KEARNS

P.0. Box 130 | 124 3 AVE S.W.
Ephrata, WA 98823
1-ER - 227 (509) 754-2356 | Fax (509) 754-4202
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Defendant City of Republic hereby specifically reserves all defenses as to lack of

jurisdiction, improper venue, insufficiency of process or any other defenses available to the

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Defendant.
DATED May 5, 2020
MOBERG RATHBONE KEARNS, P.S.
I i |
JERRY J. MOBERG, WSBA #5282
Attorney for Defendant
WPROLAW: p ruz v City of Republic (CIAW)\Pleadings - InitiaN585182.doc
NOTICE OF APPEARANCE OF COUNSEL RO
Page -- 3 KEARNS
P.0. Box 130 | 124 31 AVE S.W.
Ephrata, WA 98823
1-ER - 228 (509) 754-2356 | Fax (509) 754-4202
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CERTIFICATE OF SERVICE

I certify that on this date, I sent for delivery a true and correct copy of the document to
which is affixed by the method indicated below and addressed to the following:

Allison R. Foreman [ _[U.S.MAIL ]
Foreman. Hotchkiss, Bauscher, & [ I[PROCESS LEGAL SERVER ]
Zimmerman, PLLC [ X | EMAIL ONLY ]
P.O. Box 3125 [_|[HAND DELIVERED ]
Wgnatchee, WA 98807 [ EXPRESS DELIVERY ]
Allison@fhbzlaw.com [ |[FACSIMILE ]

[ 1[US. MAILL ]
Nathan J. Arnold [ J[PROCESS LEGAL SERVER ]
Coutier Arnold Jacobowitz, PLLC [ X | EMAIL ONLY ]
2701 First Avenue, Suite 200 | | HAND DELIVERED ]
Seattle, WA 98121 [_I[EXPRESS DELIVERY ]
Nathan@CAJlawyers.com [ J[FACSIMILE 7]
Michael E. McFarland Jr. [ [US.MAILL —
‘Fiyarésé %%en & ;afle, PS |__|[PROCESS LEGAL SERVER ]

€S Versiae Avenue

Suite 250 [ X | EMAIL ONLY N
Spokane, WA 99201 [_][HAND DELIVERED ]
mmcfarland@ecl-law.com [ | EXPRESS DELIVERY ]
kmauss(@ecl-law.com [ |[FACSIMILE ]

DATED May 5, 2020 at Ephrata, WA.

N /
éJC( tly La(/ £ A Aot be.

Susannah Rittenhouse
WPROLAWSVF ic\Cruz v City of Republic (CIAW \Pieadings - Initiah585182.doc
MOBERG
NOTICE OF APPEARANCE OF COUNSEL RAT EONE
Page -- 4 KEARNS
P.0. Box 130 | 124 3% AVE S.W.
Ephrata, WA 98823
1-ER - 229 phrata, WA

(509) 754-2356 | Fax (509) 754-4202
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MICHAEL E. McFARLAND, JR., #23000
Evans, Craven & Lackie, P.S.

818 W. Riverside, Suite 250

Spokane, WA 99201-0910

(509) 455-5200; fax (509) 455-3632
Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

JOHN J. CRUZ,

Plaintiff,
VS.
FERRY COUNTY:; the CITY OF

REPUBLIC, a municipal corporation; the
CITY OF SPOKANE, a municipal
corporation; the WASHINGTON STATE
CRIMINAL JUSTICE TRAINING
COMMISSION, a state commission; RAY
MAYCUMBER, Ferry County Sheriff; AMY
ROOKER, Ferry County Chief Civil Deputy;
AUSTIN HERSHAW, Police Officer at the
Black Diamond Police  Department;
PATRICK RAINER, Detective at the Ferry
County Sheriff’s Office; RICK BOWEN,
Commander of the Washington State
Criminal Justice Training Commission Basic
Law  Enforcement  Academy; JOHN
EVERLY, Police Officer at the Spokane
Police Department and Assistant Commander
of the Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy; ART DOLLARD,
Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law  Enforcement
Academy; JAKE JENSEN, Police Officer at
the Spokane Police Department and TAC
Officer at the Washington State Criminal
Justice Training Commission Basic Law

NOTICE OF REMOVAL OF ACTION - page 1

US District Court for Western District of
Washington Case No. 2:20-cv-00729

King County Superior Court Cause No. 20-2-
07720-8 SEA

NOTICE OF REMOVAL OF ACTION

%?@(md, %«we%/ gﬁ _%(Ic/c e, .@O?
818 W. Riverside, Suite 250

Spokane, WA 99201-0910

(509) 455-5200; fax (509) 455-3632

1-ER - 230
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Enforcement Academy; TODD BELITZ,
Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law  Enforcement
Academy; and SUE RAHR, Executive
Director of the Washington State Criminal
Justice Training Commission,

Defendants.

TO:  The Clerk of the Court

PLEASE TAKE NOTICE that Defendants Ferry County, Ray Maycumber, Amy
Rooker, Patrick Rainer, and Austin Hershaw (“Removing Defendants”) hereby remove to this
Court the state court action described below.

1. State Court Action

On May 1, 2020, Defendants Ferry County, Ray Maycumber, Amy Rooker and Patrick
Rainer were served with the Summons and Complaint.* See Certificate of Michael McFarland,
Ex. A-D. Austin Hershaw was served on May 13, 2020. Id, Ex. E. Plaintiff’s Complaint was
filed in King County Superior Court on April 10, 2020, and assigned cause number 20-2-
07720-8 SEA.

2. Federal Question Jurisdiction

Plaintiff’s Complaint alleges that the Removing Defendants violated his rights under

the U.S. Constitution. Specifically, Plaintiff alleges that his Fourteenth Amendment

! Removing Defendants do not concede that service was properly effected on Ray
Maycumber, Amy Rooker or Patrick Rainer and reserve improper service as a defense under
Fed. R. Civ. P. 12(b).

NOTICE OF REMOVAL OF ACTION - page 2 ) o /7 o
%gﬂ((/%/:}, Craven gﬁ Lack e, P
818 W. Riverside, Suite 250

Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632

1-ER - 231
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substantive and procedural due process rights were violated. Complaint, Section VI-VII.
Plaintiff has specifically asserted these causes of action under 42 U.S.C. § 1983. Id.

Accordingly, this action is removable to federal court under 28 U.S.C. § 1441, as
Plaintiff’s claims arise under the Constitution, laws or treaties of the United States, and this
Court would have had original jurisdiction over Plaintiff’s claims under 28 U.S.C. §§ 1331
and 1343 had Plaintiff elected to file the action in federal court. This Court is the District
Court of the United States embracing the place where the state court action is currently
pending, and is therefore the appropriate Court for removal pursuant to 28 U.S.C. § 1441(a).>

3. Timely Removal

Ferry County was served with the Summons and Complaint on May 1, 2020. This
Notice of Removal is filed within 30 days after the service of the Complaint. See 28 U.S.C. §
1446(b). The Removing Defendants are unaware of any defendants having been served more
than 20 days prior to this removal. Additionally, all Defendants have consented to this
removal. Certificate of Michael McFarland.

4. Papers Served

Copies of all process and any pleading served upon Defendants are attached as
Exhibits A-G to the Certificate of Attorney.
I

I

2 Removing Defendants will be moving this Court pursuant to 28 U.S.C. § 1404(a), to transfer
venue to the Eastern District of Washington, as venue in the Western District is improper

under 28 U.S.C. § 1391(b).

NOTICE OF REMOVAL OF ACTION - page 3 ) o /7 o
%gﬂ((/%/:}, Craven gﬁ Lack e, P
818 W. Riverside, Suite 250

Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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DATED this 14th day of May, 2020.

EVANS, CRAVEN & LACKIE, P.S.

By: /s/ Michael E. McFarland
MICHAEL E. McFARLAND, JR., #23000
Attorneys for Ferry County Defendants

NOTICE OF REMOVAL OF ACTION - page 4 ) o B o
%g@(m@, Craven gﬁ Lack te, P
818 W. Riverside, Suite 250
Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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CERTIFICATE OF SERVICE

| hereby certify that on May 14th, 2020, | electronically filed the foregoing with the
Clerk of the Court using the CM/ECF System which will send notification of such filing to the

following:

No Electronic Recipients

| hereby further certify that | have caused to be served a true and correct copy of the

foregoing document(s) on the non-CM/ECF participants as indicated:

Counsel for Plaintiff
Allison R. Foreman
Foreman, Hotchkiss, Bauscher
& Zimmerman, PLLC
124 N. Wenatchee Avenue, Suite A
P.O. Box 3125
Wenatchee, WA 98807
Email: allison@fhbzlaw.com

Counsel for Plaintiff

Nathan J. Arnold

Cloutier Arnold Jacobowitz, PLLC

2701 First Avenue, Suite 200

Seattle, WA 98121

Email: nathan@CAJlawyers.com

Counsel for City of Republic
Jerry Moberg

Mary Rathbone

Moberg Rathbone Kearns
124 3" Avenue SW

P.O. Box 130

Ephrata, WA 98823

Email: imoberg@mrklawgroup.com

Email: mrathbone@mrklawgroup.com

s/

Via Regular Mail
Via Certified Mail
Via Overnight Mail
Via Facsimile
Hand Delivered
Via Email

Via Regular Mail
Via Certified Mail
Via Overnight Mail
Via Facsimile
Hand Delivered
Via Email

Via Regular Mail
Via Certified Mail
Via Overnight Mail
Via Facsimile
Hand Delivered
Via Email

Michael E. McFarland, Jr.

MICHAEL E. McFARLAND, #23000

Attorney for Defendants
Evans, Craven & Lackie, P.S.

NOTICE OF REMOVAL OF ACTION - page 5
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818 W. Riverside, Suite 250
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(509) 455-5200; fax (509) 455-3632
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818 W. Riverside Ave., Suite 250
Spokane, Washington 99201
(509) 455-5200

(509) 455-3632 Facsimile
MMcFarland@ecl-law.com

NOTICE OF REMOVAL OF ACTION - page 6 ) o - o
%g@(m@, Craven gﬁ Lack e, P
818 W. Riverside, Suite 250
Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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purposc of initiating the civil docket sheel.  (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

R

facc nor supplement the filing and service of pleadings or other papers as required by law, cxccpt as
[ the United States in September 1974, is required for the use of the Clerk of Court for the

I (a) PLAINTIFFS

JOHN J. CRUZ

(b) County of Residence of First Listed Plaintiff

ol Aot e

FERRY

(EXCEPT IN U.S. PLAINTIFF CASES)

e, Address, ay, lephone Number
r % Fich

dlsche merman,

124 N. Wenatchee Ave., Suite A
Wenatchee, WA 98801 (509) 662-3602

PLLC

DEFENDANTS

FERRY COUNTY,

NOTE:

Attornccy’s (If Kno
Evans, Craven

ET AL.

County of Residence of First Listed Defendant

FERRY

(IN U.S. PLAINTIFF CASES ONLY)

&'Lackie, PS
818 W. Riverside Ave., Suite 250
Spokane, WA 99201 (509) 455-5200

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

I1. BASIS OF JURISDICTION (Place an "X in One Box Only)

(For Diversity Cases Only)

I11. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X"" in One Box for Plaintiff

and One Box for Defendant)

O 1 U.S. Government A 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State X1 X 1 Incorporaled or Principal Place 04 04
of Busincess In This State
0 2 U.S. Govemment O 4 Diversity Citizen of Another State 02 3 2 Incorporated and Principal Place os as
Delendant (Indicate Citizenship of Parties in Item II1) of Business In Another State
Citizen or Subject of a a3 0O 3 Forcign Nation o6 3dé
Fargign Country
IV. NATURE OF SUIT (Pluce an “X" in One Box Oniv} Click here for: .’;’.’Ilnl‘c ol"Suil Code Descriplions,
L COMCT TORTS FORFEITUREPENALTY BANKRUPTCY OTHER STATUTES |
110 Insurance PERSONAL INJURY PERSONAL INJURY |3 625 Drug Related Sefzure 1 422 Appeal 28 USC 158 D 375 False Claims Act
120 Marine 0 310 Airplane 0 365 Personal Injury - of Property 21 USC 881 |0 423 Withdrawal 3 376 Qui Tam (31 USC

130 Miller Act
140 Negotiable Instrument

151 Medicare Act

152 Recovery of Delaulted
Student Loans
(Excludes Veterans)

oo aaaan

of Veteran's Benefits
160 Stockholders” Suits
190 Other Contract

oaoa

196 Franchise

150 Recavery of Overpayment
& Enforcement of Judgment

153 Recovery of Overpayment

195 Contracl Product Liability

O 315 Airplanc Product
Liability

0 320 Assaull, Libel &
Slander

O 330 Federal Employers’
Liability

O 340 Marine

O 345 Marinc Product
Liability

O 350 Motor Vehicle

O 355 Motor Vehicle
Product Liability

3 360 Other Personal
Injury

0 362 Personal Injury -
Mecdical Malpractice

Product Liability
O 367 Health Care/
Pharmaceutical
Personal Injury
Product Liability
O 368 Asbestos Personal
Injury Product
Liability
PERSONAL PROPERTY
O 370 Other Fraud
0 371 Truth in Lending
O 380 Other Personal
Property Damage
3 385 Property Damage
Product Liability

| REAL PROPERTY

3 210 Land Condemnation
O 220 Foreclosure

3 230 Rent Lease & Ejectment

3 240 Torts to Land
0 245 Tort Product Liability

3 290 All Other Real Property

7 448 Education

555 Prison Condition

560 Civit Detainee -
Conditions of
Confinement

CIVIL RIGHTS PRISONER PETITIONS
O 440 Other Civil Rights Habcas Corpus:
O 441 Voting O 463 Alien Detainee
(X 442 Employment J 510 Motions Lo Vacate
O 443 Housing/ Scntence
Accommodations 3 530 General
3 445 Amer. w/Disabilities - |3 535 Death Penalty
Employment Other:
O 446 Amer. w/Disabilities - | 3 540 Mandamus & Other
Other 3 550 Civil Rights
a
a

O 690 Other 28 USC 157
1y sH 1
O 820 Copyrights
O 830 Patent
O 835 Patent - Abbrevialed
Ncw Drug Application
(1 840 Tradcmark
LABOR SOCIAL SECURITY
O 710 Fair Labor Standards O 861 HIA (1395ff)
Act 0 862 Black Lung (923)
O 720 Labor/Management 3 863 DIWC/DIWW (405(g))
Relations 0 864 SSID Title XVI

O 740 Railway Labor Act

O 751 Family and Medical
Lcave Act

O 790 Other Labor Litigation

3 791 Employce Retircment
Income Security Act

O 865 RSI (405(g))

D 870 Taxes (U.S. Plaintifl
or Defendant)

3 871 IRS—Third Party
26 USC 7609

IMMIGRATION

O 462 Naturalization Application
O 465 Other Immigralion
Actions

FEDERAL TAX SUITS

3729(a))

O 400 State Reapportionment

3 41U Antitrust

O 430 Banks and Banking

3 450 Commerce

3 460 Dcportation

71 470 Racketeer Influcnced and
Corrupt Organizations

O 480 Consumer Credit
(15 USC 1681 or 1692)

O 485 Telephone Consumer
Protection Act

0 490 Cable/Sat TV

O 850 Securities/Commodities/
Exchange

7} 890 Other Statutory Actions

O 891 Agricullural Acts

3 893 Environmental Matlers

O 895 Freedom of Information
Act

O 896 Arbitralion

O 899 Administrative Procedure
Act/Review or Appeal of
Ageney Decision

3 950 Constitulionality of
State Stalutes

V. ORIGIN (Piace an “X" in One Box Only)

O 1 Original X2 Removed from O 3 Remanded from 3 4 Reinstatedor O 5 Transferred from O 6 Multidistrict [ 8 Multidistrict
Procceding Statc Court Appcllate Court Recopened Another District Litigation - Litigation -
(spoctfi) Transfer Direct File

V1. CAUSE OF ACTION

28 u.s.c.

Cite the U.S. Civil Statule under which you are filing (Do not cite jurisdictional statutes unless diversity):

Bricl descriplion of cause:

Wrongful Discharge/Violation of 14th Amendment

VII. REQUESTED IN (3 CHECKIF THIS IS A CLASS ACTION DEMAND § CHECK YES only if domanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND: 0 Yes MNo
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IF ANY IR JUDGE DOCKET NUMBER
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APPEAL,JURY,LC03

Eastern District of Washington
U.S. District Court (Spokane)
CIVIL DOCKET FOR CASE #: 2:20-cv-00250-SAB

Cruz v. Ferry County et al
Assigned to: Chief Judge Stanley A Bastian
Case in other court: 9CCA, 21-35912
Washington Western, 2:20-cv-00729
Cause: 28:1441 Petition for Removal- Civil Rights Act

Plaintiff

Date Filed: 07/15/2020
Jury Demand: Both

Nature of Suit: 442 Civil Rights: Jobs
Jurisdiction: Federal Question

John J Cruz represented by Allison Rone Foreman

V.
Defendant

Foreman Hotchkiss Baucher and
Zimmerman

124 North Wenatchee Avenue
Suite A

Wenatchee, WA 98801
509-662-9602

Email: allison@fhbzlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Nathan J Arnold

Arnold Jacobowitz PLLC

2701 First Ave

Suite 200

Seattle, WA 98121
206-799-4221

Email: nathan@cajlawyers.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Emanuel F Jacobowitz

Cloutier Arnold Jacobowitz PLLC
2701 First Avenue

Suite 200

Seattle, WA 98121

206-866-3230

Fax: 206-866-3234

Email: manny@caoteam.com
ATTORNEY TO BE NOTICED

Ferry County represented by Michael E McFarland , Jr
1-ER - 237

https://ecf.waed.uscourts.gov/cgi-bin/DktRpt.pl?727474581765443-L_1_0-1

Evans Craven & Lackie PS - SPO
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818 West Riverside

Suite 250

Spokane, WA 99201-0910
509-455-5200

Fax: 15094553632

Email: mmcfarland@ecl-law.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
City of Republic represented by Jerry John Moberg
a municipal corporation Moberg Rathbone Kearns PS
238 W Division Ave
PO Box 130

Defendant

Ephrata, WA 98823

509-754-2356

Fax: 509-754-4202

Email: jmoberg@mrklawgroup.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Mary Moberg Rathbone

Moberg Rathbone Kearns PS

PO Box 130

238 W Division Ave

Ephrata, WA 98823

509-754-2356

Email: mrathbone@mrklawgroup.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

City of Spokane represented by Taylor M Hennessey

a municipal corporation

1-ER - 238

https://ecf.waed.uscourts.gov/cgi-bin/DktRpt.pl?727474581765443-L_1_0-1

Attorney General of Washington

1116 West Riverside Avenue

Suite 100

Spokane, WA 99201

509-456-3123

Email: Taylor.Hennessey@atg.wa.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Carl Perry Warring

Attorney General of Washington - SPO
Torts Division

1116 West Riverside Avenue

Spokane, WA 99201-1194
509-456-3123

Fax: 509-456-2486

Email: carl.warring@atg.wa.gov
ATTORNEY TO BE NOTICED

Katherine A McNulty
Attorney General of Washington
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Defendant

Washington State Criminal Justice
Training Commission
a state commission

Defendant

Ray Maycumber
Ferry County Sheriff

Defendant

Amy Rooker
Ferry County Chief Civil Deputy

Defendant

Austin Hershaw
Police Officer at the Black Diamond Police
Department

Defendant

Patrick Rainer
Detective at the Ferry County Sheriff's

Office

Defendant

Rick Bowen

Commander of the Washington State
Criminal Justice Training Commission
Basic Law Enforcement Academy

CM/ECF LIVE - U.S. District Court:waed

1116 W Riverside Avenue
Suit 100

Spokane, WA 99201
509-456-3123

Email: Katherine.McNulty@atg.wa.gov

TERMINATED: 01/24/2022

represented by Taylor M Hennessey
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Katherine A McNulty
(See above for address)
TERMINATED: 01/24/2022

represented by Michael E McFarland , Jr
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael E McFarland , Jr
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael E McFarland , Jr
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael E McFarland , Jr
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Taylor M Hennessey
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)

1-ER - 239
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Defendant

John Everly

Police Officer at the Spokane Police
Department and Assistant Commander of
the Washington State Criminal Justice
Training Commission Basic Law
Enforcement Academy

Defendant

Art Dollard

Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement
Academy

Defendant

Jake Jensen

Police Officer at the Spokane Police
Department and TAC Officer at the
Washington State Criminal Justice Training
Commission Basic Law Enforcement
Academy

Defendant

Todd Belitz
Police Officer at the Spokane Police
Department and TAC Officer at the

CM/ECF LIVE - U.S. District Court:waed

represented by

represented by

represented by

represented by

1-ER - 240

https://ecf.waed.uscourts.gov/cgi-bin/DktRpt.pl?727474581765443-L_1_0-1

ATTORNEY TO BE NOTICED

Katherine A McNulty
(See above for address)
TERMINATED: 01/24/2022

Taylor M Hennessey

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Katherine A McNulty
(See above for address)
TERMINATED: 01/24/2022

Katherine A McNulty

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Taylor M Hennessey

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Taylor M Hennessey

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Katherine A McNulty
(See above for address)
TERMINATED: 01/24/2022

Taylor M Hennessey
(See above for address)
LEAD ATTORNEY
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Washington State Criminal Justice Training

CM/ECF LIVE - U.S. District Court:waed
ATTORNEY TO BE NOTICED

Commission Basic Law Enforcement

Academy

Defendant
Sue Rahr

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Katherine A McNulty

(See above for address)
TERMINATED: 01/24/2022

represented by Taylor M Hennessey

Executive Director of the Washington State (See above for address)
Criminal Justice Training Commission LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Carl Perry Warring
(See above for address)
ATTORNEY TO BE NOTICED

Katherine A McNulty
(See above for address)
TERMINATED: 01/24/2022

Date Filed

Docket Text

05/14/2020

[—

NOTICE OF REMOVAL from King County Superior Court, case number 20-2-07720-8
SEA; (Receipt # AWAWDC-6336577), filed by Patrick Rainer, Ray Maycumber, Austin
Hershaw, Amy Rooker, Ferry County. (Attachments: # 1 Civil Cover Sheet)(McFarland,
Michael) (Additional attachment(s) added on 5/15/2020: # 2 Complaint) (CDA).
[Transferred from Washington Western on 7/15/2020.] (Entered: 05/14/2020)

05/14/2020

o

CERTIFICATE re 1 Notice of Removal, by Defendants Ferry County, Austin Hershaw,
Ray Maycumber, Patrick Rainer, Amy Rooker (Attachments: # 1 Exhibit A, # 2 Exhibit B,
# 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G)(McFarland,
Michael) [Transferred from Washington Western on 7/15/2020.] (Entered: 05/14/2020)

05/15/2020

Judge Marsha J. Pechman added. (CDA) [Transferred from Washington Western on
7/15/2020.] (Entered: 05/15/2020)

05/15/2020

[98]

LETTER from Clerk re receipt of case from King County Superior Court and advising of
WAWD case number and judge assignment. (CDA) [Transferred from Washington
Western on 7/15/2020.] (Entered: 05/15/2020)

05/20/2020

I~

Joint MOTION to Change Venue filed by All Defendants. Noting Date 6/12/2020,
(McFarland, Michael) Modified on 5/20/2020 to add text re filing parties(ELS).
[Transferred from Washington Western on 7/15/2020.] (Entered: 05/20/2020)

05/20/2020

[n

DECLARATION of Michael E. McFarland, Jr. filed by Defendants Todd Belitz, Rick
Bowen, City of Republic, City of Spokane, Art Dollard, John Everly, Ferry County, Austin
Hershaw, Jake Jensen, Ray Maycumber, Sue Rahr, Patrick Rainer, Amy Rooker,
Washington State Criminal Justice Training Commission re 4 Joint MOTION to Change
Venue (Attachments: # 1 Exhibit A)(McFarland, Michael) [Transferred from Washington
Western on 7/15/2020.] (Entered: 05/20/2020)

1-ER - 241
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05/20/2020 NOTICE of Docket Text Modification re 4 Joint MOTION to Change Venue: edited text to
reflect the the Motion was filed on behalf of all Defendants. (ELS) [Transferred from
Washington Western on 7/15/2020.] (Entered: 05/20/2020)

DEMAND for JURY TRIAL by Plaintiff John J Cruz (Jacobowitz, Emanuel) [ Transferred
from Washington Western on 7/15/2020.] (Entered: 05/22/2020)

05/22/2020

(o

05/28/2020

(BN

NOTICE of Appearance by attorney Carl P Warring on behalf of Defendants Todd Belitz,
Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr,
Washington State Criminal Justice Training Commission. (Warring, Carl) [Transferred
from Washington Western on 7/15/2020.] (Entered: 05/28/2020)

ANSWER to Complaint; with JURY DEMAND by Todd Belitz, City of Spokane, Art
Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal Justice Training
Commission, Rick Bowen .(Warring, Carl) Modified on 5/29/2020 (PS). [Transferred from
Washington Western on 7/15/2020.] (Entered: 05/28/2020)

05/29/2020 NOTICE of Docket Text Modification re 8 Answer to Complaint : Amended docket text to
additionally identify Rick Bowen as filing party/defendant, per counsel request. (PS)
[Transferred from Washington Western on 7/15/2020.] (Entered: 05/29/2020)

RESPONSE, by Plaintiff John J Cruz, to 4 Joint MOTION to Change Venue .
(Attachments: # 1 Proposed Order)(Arnold, Nathan) [Transferred from Washington
Western on 7/15/2020.] (Entered: 06/08/2020)

06/08/2020 10 | DECLARATION of Nathan J. Arnold filed by Plaintiff John J Cruz re 4 Joint MOTION to
Change Venue (Arnold, Nathan) [Transferred from Washington Western on 7/15/2020.]
(Entered: 06/08/2020)

06/12/2020 11 | REPLY, filed by Defendants Todd Belitz, Rick Bowen, City of Republic, City of Spokane,
Art Dollard, John Everly, Ferry County, Austin Hershaw, Jake Jensen, Ray Maycumber,
Sue Rahr, Patrick Rainer, Amy Rooker, Washington State Criminal Justice Training
Commission, TO RESPONSE to 4 Joint MOTION to Change Venue (McFarland,
Michael) [Transferred from Washington Western on 7/15/2020.] (Entered: 06/12/2020)

06/30/2020 12 | ORDER granting Defendants' 4 Joint MOTION to Change Venue. The case shall therefore
be transferred to the Eastern District of Washington. Signed by Judge Marsha J. Pechman

05/28/2020

loo

06/08/2020

(Ne

Per LCR 3(i) this case will be electronically transferred on 7/15/2020. (PM) [Transferred
from Washington Western on 7/15/2020.] (Entered: 06/30/2020)

07/09/2020 13 | ORDER (Amended) granting Defendants' 4 Joint MOTION to Change Venue. The case
shall therefore be transferred to the Eastern District of Washington. Signed by Judge
Marsha J. Pechman

Per LCR 3(i) this case will be electronically transferred on 7/15/2020. (PM) [Transferred
from Washington Western on 7/15/2020.] (Entered: 07/09/2020)

07/15/2020 14 | Case transferred in from District of Washington Western; Case Number 2:20-cv-00729.
Docket sheet received. (Entered: 07/15/2020)

07/24/2020 15 | NOTICE of Unavailability of Counsel by John J Cruz (Arnold, Nathan) (Entered:
07/24/2020)

DEMAND for Trial by Jury by John J Cruz. (Arnold, Nathan) (Entered: 08/07/2020)

08/07/2020 1
01/22/2021

N

=

ANSWER to Complaint with jury demand. by City of Republic.(Moberg, Jerry) (Entered:
01/22/2021)

03/29/2021 18 | Joint Certificate Pursuant to
https://ecf.waed.uscourts.gov/cgi-bin/DktRpt.pl?727474581765443-L_

Rule 26 / Rule 16 by Todd Belitz, Rick Bowen, City of
11-!$R -242
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Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal
Justice Training Commission. (Warring, Carl) (Entered: 03/29/2021)

03/30/2021

JURY TRIAL SCHEDULING ORDER: Status Conference set for 1/21/2022 at 09:30 AM
in Spokane Courtroom 901 via Video Conference. Pretrial Conference set for 5/3/2022 at
09:30 AM in Spokane Courtroom 901 via Video Conference. Jury Trial set for 5/16/2022
at 09:00 AM in Spokane Courtroom 901. Signed by Judge Rosanna Malouf Peterson.
(LMR, Case Administrator) (Entered: 03/30/2021)

04/09/2021

NOTICE of Compliance With Scheduling Order by City of Republic (Moberg, Jerry)
(Entered: 04/09/2021)

07/13/2021

MOTION for Partial Summary Judgment by Todd Belitz, Rick Bowen, City of Spokane,
Art Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal Justice
Training Commission. Motion Hearing set for 9/3/2021 Without Oral Argument before
Judge Rosanna Malouf Peterson. (Attachments: # 1 Text of Proposed Order)(Warring,
Carl) (Entered: 07/13/2021)

07/13/2021

STATEMENT OF FACTS re 21 MOTION for Partial Summary Judgment filed by Todd
Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr,

Washington State Criminal Justice Training Commission. (Warring, Carl) (Entered:
07/13/2021)

07/15/2021

MOTION for Discovery CR35 Mental Health Exam by Todd Belitz, Rick Bowen, City of
Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal
Justice Training Commission. Motion Hearing set for 7/30/2021 Without Oral Argument
before Judge Rosanna Malouf Peterson. (Attachments: # 1 Text of Proposed Order)
(Warring, Carl) Modified on 7/15/2021 See Amended Document filed at ECF 25 . (AY,
Case Administrator). Modified on 7/15/2021 to correct ECF No. (AY, Case Administrator).
(Entered: 07/15/2021)

07/15/2021

MOTION to Expedite Hearing on Motion for Discovery by Todd Belitz, Rick Bowen, City
of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal
Justice Training Commission. Motion Hearing set for 7/30/2021 Without Oral Argument
before Judge Rosanna Malouf Peterson. (Attachments: # 1 Text of Proposed Order)
(Warring, Carl) (Entered: 07/15/2021)

07/15/2021

AMENDED DOCUMENT filed by Todd Belitz, Rick Bowen, City of Spokane, Art
Dollard, John Everly, Jake Jensen, Sue Rahr, Washington State Criminal Justice Training
Commission Re 23 MOTION for Discovery CR35 Mental Health Exam. Description:
inadvertently left off exhibits. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Text of
Proposed Order)(Warring, Carl) (Entered: 07/15/2021)

07/16/2021

26

TEXT ORDER (no PDF will issue) GRANTING, for good cause shown, Defendants'
Motion to Expedite the Hearing of Defendants' Motion for an Order Authorizing a Mental
Examination of John J. Cruz Pursuant to Fed. R. Civ. P. 35, ECF No. 24 . Plaintiff John J.
Cruz shall file a response to Defendants' Motion for an Order Authorizing a Mental
Examination of Plaintiff, ECF No. 25, by July 23, 2021. The Defendants moving the
Court shall file a reply, if any, to Plaintiff's response by July 28, 2021. Defendants' Motion
for an Order Authorizing a Mental Examination of Plaintiff remains set for hearing on July
30, 2021, without oral argument. This text-only entry constitutes the Court's ruling on the
matter. Signed by Judge Rosanna Malouf Peterson. (MS, Judicial Assistant) (Entered:
07/16/2021)

07/30/2021

ORDER GRANTING 23 DEFENDANT'S MOTION FOR FED. R. CIV. P. 35 MENTAL
HEALTH EXAMINATION OF PLAINTIFF JOHN J. CRUZ. Signed by Judge Rosanna
Malouf Peterson. (AY, Case Administrator) (Entered: 07/30/2021)

1-ER - 243

https://ecf.waed.uscourts.gov/cgi-bin/DktRpt.pl?727474581765443-L_1_0-1

7/9



3/29/22, 3:54 PM CM/ECF LIVE - U.S. District Court:waed

08/03/2021 28 | NOTICE of Association of Counsel by Emanuel F Jacobowitz on behalf of John J Cruz
(Attorney Emanuel F Jacobowitz added to party John J Cruz(pty:pla))(Jacobowitz,
Emanuel) (Entered: 08/03/2021)

08/03/2021 29 | RESPONSE to Motion re 21 MOTION for Partial Summary Judgment filed by John J
Cruz. (Jacobowitz, Emanuel) (Entered: 08/03/2021)

08/03/2021 30 | DECLARATION by Emanuel Jacobowitz in Opposition re 21 MOTION for Partial
Summary Judgment filed by John J Cruz. (Attachments: # 1 Proposed Order)(Jacobowitz,
Emanuel) (Entered: 08/03/2021)

08/03/2021 31 | DECLARATION by John J. Cruz in Opposition re 21 MOTION for Partial Summary
Judgment filed by John J Cruz. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Jacobowitz,
Emanuel) (Entered: 08/03/2021)

08/17/2021 32 | REPLY MEMORANDUM re 21 MOTION for Partial Summary Judgment filed by Todd
Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr,
Washington State Criminal Justice Training Commission. (Warring, Carl) (Entered:
08/17/2021)

10/08/2021 33 |ORDER DENYING 21 DEFENDANTS' MOTION FOR PARTIAL SUMMARY
JUDGMENT. Signed by Judge Rosanna Malouf Peterson. (LMR, Case Administrator)
(Entered: 10/08/2021)

10/21/2021 34 | ORDER REASSIGNING CASE. Case reassigned to Chief Judge Stanley A Bastian for all
further proceedings. Judge Rosanna Malouf Peterson no longer assigned to case. Signed by
Chief Judge Stanley A Bastian. TEXT ORDER ONLY. NO PDF ATTACHED.(RG, Chief
Deputy) (Entered: 10/21/2021)

10/26/2021 35 | TEXT-ONLY NOTICE (no PDF shall issue) The Court sets a Telephonic Scheduling
Conference for Tuesday, November 30, 2021 at 11:00 a.m. before Chief Judge Stanley A.
Bastian to discuss the schedule and deadlines previously set by Judge Rosanna Malouf
Peterson. The parties shall call the Court's toll-free conference line at 1-888-636-3807 and
enter access code: 8839796. Please listen carefully and follow the automated instructions
so that you can be added to the conference in a timely manner. Hearing content provided
via videoconference or teleconference dial-in access MUST NOT be recorded or
rebroadcast.(MF, Courtroom Deputy) (Entered: 10/26/2021)

11/01/2021 36 | NOTICE of Association of Counsel by Katherine A McNulty on behalf of Todd Belitz,
Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr,
Washington State Criminal Justice Training Commission (Attorney Katherine A McNulty
added to party Todd Belitz(pty:dft), Attorney Katherine A McNulty added to party Rick
Bowen(pty:dft), Attorney Katherine A McNulty added to party City of Spokane(pty:dft),
Attorney Katherine A McNulty added to party Art Dollard(pty:dft), Attorney Katherine A
McNulty added to party John Everly(pty:dft), Attorney Katherine A McNulty added to
party Jake Jensen(pty:dft), Attorney Katherine A McNulty added to party Sue
Rahr(pty:dft), Attorney Katherine A McNulty added to party Washington State Criminal
Justice Training Commission(pty:dft))(McNulty, Katherine) (Entered: 11/01/2021)

11/01/2021 37 | LODGED NOTICE OF APPEAL from District Court decision as to 33 Order on Motion
for Partial Summary Judgment by Rick Bowen, Sue Rahr, John Everly, City of Spokane,
Washington State Criminal Justice Training Commission, Jake Jensen, Todd Belitz, Art
Dollard. Filing fee $ 505, receipt number AWAEDC-3909350. (Attachments: # 1
Appendix Form 6)(Warring, Carl) (Entered: 11/01/2021)

11/01/2021 38 | NOTICE OF INTERLOCUTORY APPEAL by Todd Belitz, Rick Bowen, City of
Spokane, Art Dollard, John Everly, Jake Jensen, Sue Rahr, and Washington State Criminal
Justice Training Commission. 9CCA Case No. 21-35912 (Attachments: # 1

1-ER - 244
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Representation Statement)(LMR, Case Administrator) Modified on 11/2/2021 to add
9CCA Case No. (AY, Case Administrator). (Entered: 11/01/2021)

11/01/2021

9CCA Payment Notification form re 38 Notice of Interlocutory Appeal. Received $505,
receipt number AWAEDC-3909350. (LMR, Case Administrator) (Entered: 11/01/2021)

11/01/2021

Letter from Appeal Deputy Clerk to Carl Perry Warring dated 11/1/2021. (Attachments: #
1 Notice of Appeal, # 2 Docket Sheet)(LMR, Case Administrator) (Entered: 11/01/2021)

11/02/2021

9CCA Appeal Time Schedule and Case Number: 21-35912 for 38 Notice of Interlocutory
Appeal filed by Washington State Criminal Justice Training Commission, Art Dollard,
Rick Bowen, John Everly, City of Spokane, Todd Belitz, Jake Jensen, Sue Rahr. Opening
Brief Due: 01/03/2022. Appellees Brief Due: 01/31/2022. Mediation Questionnaire Due:
11/09/2021. (AY, Case Administrator) (Entered: 11/02/2021)

11/17/2021

42

TEXT ORDER - Pending resolution of the appeal, the Court STRIKES the telephonic
scheduling conference on November 30, 2021, status conference on January 21, 2022, pre-
trial conference on May 3, 2022, and jury trial on May 16, 2022. All other deadlines are
held in abeyance pending appeal. Counsel shall submit a joint status report to the Court
once the appeal is resolved. Text entry; no PDF document will issue. This text-only entry
constitutes the court order on the matter. Signed by Chief Judge Stanley A. Bastian.(LMR,
Case Administrator) (Entered: 11/17/2021)

01/24/2022

NOTICE OF WITHDRAWAL AND SUBSTITUTION OF COUNSEL on behalf of
Defendants Todd Belitz, Rick Bowen, City of Spokane, Art Dollard, John Everly, Jake
Jensen, Sue Rahr, Washington State Criminal Justice Training Commission. Attorney
Katherine McNulty is withdrawing. Taylor M Hennessey is substituted as counsel for
Defendants. (Attorney Taylor M Hennessey added to party Todd Belitz(pty:dft), Attorney
Taylor M Hennessey added to party Rick Bowen(pty:dft), Attorney Taylor M Hennessey
added to party City of Spokane(pty:dft), Attorney Taylor M Hennessey added to party Art
Dollard(pty:dft), Attorney Taylor M Hennessey added to party John Everly(pty:dft),
Attorney Taylor M Hennessey added to party Jake Jensen(pty:dft), Attorney Taylor M
Hennessey added to party Sue Rahr(pty:dft), Attorney Taylor M Hennessey added to party
Washington State Criminal Justice Training Commission(pty:dft))(Hennessey, Taylor)
(Entered: 01/24/2022)

PACER Service Center

| Transaction Receipt

| 03/29/2022 15:54:25 |
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INTRODUCTION

Plaintiff-Respondent John J. Cruz, a trainee law enforcement officer, was
kicked out of Washington State’s Basic Law Enforcement Academy (the
“Academy”) on the thinnest of grounds, after being systematically assaulted,
singled out, and otherwise discriminated against during training. Appellants, who
include the Washington State Criminal Justice Training Commission (the
“Commission”), its Executive Director, the City of Spokane, and several officers
of the Spokane Police Department who participated in the abuse of Mr. Cruz at the
Academy, seek shelter behind an immunity statute which does not cover their
misconduct. They argue that the Washington Legislature intended to vest in the
Commission and its agents a breadth of immunity unprecedented in this country:
the right, while on the job, to commit any act for any motive with complete
impunity, civil and criminal. On Appellants’ theory, these police officers could get
away with any wrongdoing up to and including murder. Fortunately, Appellants
misread the statute, which on its face merely grants them immunity for “official
acts performed in the course of their duties” at the Academy. The District Court
properly held that the statute does not let officers avoid liability for acts performed
for their own, improper motives. This Court should uphold the District Court’s

decision.



ISSUE(S) PRESENTED

Does RCW 43.101.390 immunize the Commission and anybody working at
the Academy from liability for acts performed at the Academy no matter what their
goals?

STATEMENT OF THE CASE

The District Court considered most relevant the following facts (1-ER-21—
22):

John Cruz began working as a police officer for the City of Republic in
September 2016. Mr. Cruz is Hispanic and was frequently subjected to racist
comments by colleagues and supervisors, including Deputy Austin Hershaw. Soon
after he began serving the City of Republic, Officer Cruz reported Deputy Hershaw
for sexual misconduct while on duty, sparking further animosity by Hershaw.

In January 2017, shortly before Cruz began his mandatory training at the
Academy, Hershaw visited the Academy to pick up targets for a firearms training,
and while there, may have complained to Assistant Commander John Everly and
Officer Art Dollard about Cruz’s “false allegations” against him and asked them to
retaliate against Cruz. When Cruz arrived at the Academy in February 2017,
Dollard and Everly consistently singled him out for harsh treatment, including:

e Several false accusations of lying;



e Assaulting him with pepper spray under the guise of training—
spraying him significantly more than the other trainees;
e Berating him and citing him for matters which were not enforced
against other trainees, some of which were not rule violations at all.
For instance, smiling during class, bringing his cell phone to class,
sitting down due to a leg injury, and (with permission) seeing a
physician for a training injury. 1-ER-195-97
This ill-treatment culminated in Cruz’s discharge from the Academy. A few
weeks into training, in February 2017, Cruz received permission to have his young
daughter and his girlfriend occasionally stay with him overnight. 1-ER-22. In
May 2017, a few weeks before graduation, Everly and Commander Rick Bowen
questioned Cruz about the overnight stays and Commander Everly made a
determination that determined that Plaintiff was lying about his understanding of
the authorization, and on that basis, dismissed Cruz on the ground of violation of
the Academy’s integrity policy. /d. Notably, there was no finding that he had
violated any policy about guests in the first place. 1-ER-200. Cruz’s appeal was
denied by Appellant-Defendant Rahr, the Commission’s Executive Director, and
having been definitively discharged from the Academy for a violation of the
integrity policy, he was terminated from employment, ending his hopes of a law

enforcement career. 1-ER-22.



Cruz filed a complaint in state court on May 5, 2020, alleging state and
federal civil rights violations, tortious interference with business relations, and
intentional infliction of emotional distress. 1-ER-191-223. Central to his claims, is
the premise that Defendants’ discriminatory treatment of him was based on race
and/or on retaliation for reporting a fellow officer’s (Hershaw’s) misconduct. The
Defendants removed the case to federal court.

The Commission and its staff, and the City of Spokane which provided most
of those staff, moved for summary judgment based on RCW 43.101.390(1). The
District Court denied the motion, reasoning that RCW 43.101.390(1) did not
extend to acts performed in the pursuit of a personal vendetta. The District Court
denied the motion without prejudice to renewal after discovery.

SUMMARY OF THE ARGUMENT

Consistent with the interpretation given by the Washington courts of record
to phrases such as “official duties” in statutes regarding law-enforcement officers,
RCW 43.101.390, when properly read, does not provide immunity for the
Appellants’ alleged acts.

ARGUMENT
At issue in this appeal is the interpretation of RCW 43.101.490:
The commission, its boards, and individuals acting on
behalf of the commission and its boards are immune from

suit in any civil or criminal action contesting or based
upon proceedings or other official acts performed in the

4



course of their duties in the administration and
enforcement of this chapter.!

Appellants mischaracterize the District Court’s interpretation as based on a
disagreement with the policy of the Washington Legislature. Not so. But this
Court may take into consideration how unlikely it is that the Legislature intended
the policy endorsed by Appellants. The sovereign is presumptively immune, but in
practice, the federal and state governments have preserved only a few well-
established patches of immunity, all of which have limits. For instance, the
immunity of law enforcement officers is only “qualified,” and does not shield them
from liability for acts, even in the pursuit of their duties, which violate well-
established public policy. See, e.g., Malley v. Briggs, 457 U.S. 335 (1986). It
made sense for the Legislature to give the Commission and its agents immunity of
a similar scope. But it seems unlikely that the Legislature intended to give the
Commission and its agents vastly broader immunity than that enjoyed by any other
government agent in the country.

For example, did the Legislature intend to give Academy instructors the

right to commit murder under the guise of a training accident? The difference

' As of July 25, 2021, the statute omits the words “its boards,” and adds a second
section expressly specifying that immunity extends to actions arising from

certification, suspension, or denial of certification of officers. RCW 43.101.490
(2021).



between murder and intentional assault with pepper spray is only one of degree.
The question for a court would remain the same: does the statute prevent a court
from even considering the nature and intent of the act? Properly read, the statute is
not so broad.

The language of the statute is indeed broad, and the Washington Court of
Appeals did indeed hold that the statute grants immunity for negligent training
accidents. Ent v. Washington State Justice Training Comm 'n, 174 Wash. App.
615,619,301 P.3d 468 (2013). The Ent court did not, however, address
intentional torts. In particular, it did not address intentional torts which were not
“official acts performed in the course of their duties.”

The statute does not define that term and no court has addressed the
question, but the Washington Supreme Court has interpreted a similar term,
“official duties,” in other Washington statutes related to law enforcement, to
exclude ‘frolics.” Under RCW 10.95.020(1), “aggravated” murder includes the
murder of a police officer “who was performing his or her official duties” at the
time. The Washington Supreme Court rejected the argument that an officer then
carrying out an illegal arrest, outside his jurisdiction, was beyond the scope of that
statute, but the Court made clear that this would not be true if the officer
intentionally exceeded bounds: “An officer, even if effecting an arrest without

probable cause, may still be engaged in ‘official duties,” provided the officer is



not on a frolic of his or her own.... Cases in which an officer is engaged in a
crime of violence upon a citizen are distinguishable from situations wherein an
officer may inadvertently infringe upon some constitutional rights of a person.”
State v. Hoffman, 116 Wash. 2d 51, 100, 804 P.2d 577, 603 (1991) (emphasis
added). Similarly, RCW 9A.36.031(1)(g), which makes it a crime to assault a
police officer who is “performing his or her official duties,” was interpreted to
include ““all aspects of a law enforcement officer's good faith performance of job-
related duties, excluding conduct occurring when the officer is on a frolic of his
or her own.” State v. Mierz, 127 Wash. 2d 460, 478-79, 901 P.2d 286, 295 (1995)
(emphasis added) (defendant properly charged in absence of evidence of bad faith
or frolic).?

A statute which, like the immunity statute here, involved no danger to the

officer in question, was interpreted even more narrowly. Under RCW 91.76.020, it

2 These cases hearken back to the common-law doctrine that “the master is not
liable when a servant steps aside from the master's business in order to effect some
purpose of his or her own; a supervisor’s intentional actions directed toward a
subordinate, occasioned solely by jealousy, hatred, or other ill feelings, are not, as
a matter of law, within the scope of employment.” Mason v. Kenyon Zero Storage,

71 Wash. App. 5, 13, 856 P.2d 410, 415 (1993).



1s a crime to “obstruct[] any law enforcement officer in the discharge of his or her
official powers or duties.” (Emphasis added). The Washington Court of Appeals
held that an arrest under that statute was unlawful, and suppressed the resulting
evidence, where the “obstruction” consisted of resisting a pat-down during a purely
speculative Terry stop, because “[a]n unlawful detention is by definition not part of
lawful police duties.” State v. Barnes, 96 Wash. App. 217, 225,978 P.2d 1131,
1136 (1999).

The similar language in RCW 43.101.390, “official acts performed in the
course of their duties” should be interpreted consistently with those other
Washington statutes related to law enforcement officers. Assistant Commander
Everly and Officer Dollard, at least, were not performing official acts in the course
of their duties, when they harassed, assaulted, humiliated, and ginned up a pretext
to terminate Mr. Cruz for disloyalty to ‘the blue’ and/or racial animus. To the
extent that Appellants take the position that retaliation against whistleblowers is an
act on behalf of the Commission and in service of its certification role, a jury
should be entitled to decide whether to credit such a position.

To be clear, the Commission itself remains vicariously liable for its agents’
retaliatory acts, under the reasoning of the United States Supreme Court in
Faragher v. City of Boca Raton, 524 U.S. 775, 800-802, 118 S. Ct. 2275, 2290,

141 L. Ed. 2d 662 (1998): as a matter of fundamental fairness, even conduct



clearly outside the scope of employment, such as sexual harassment, may give rise
to vicarious liability where the employer enabled the conduct, failed to guard
against it, and failed to correct it when given the opportunity. For the same reason,
the Defendant-Appellant City of Spokane, which was the actual employer of
Officer Dollard, Deputy Commander Everly, and Officer Jensen, remains
potentially vicariously liable. Moreover, the City of Spokane was not the
Commission or working on behalf of the Commission, so RCW 43.101.390
provides no basis at all for dismissing claims against the City of Spokane.

Similarly, a jury could reasonably infer that Defendants-Appellants Jensen
and Belitz, officers who assisted in the harassment campaign, Defendant-Appellant
Bowen, Mr. Everly’s direct supervisor who assisted in the kangaroo-court hearing
by which Mr. Cruz was expelled, and Defendant-Appellant Rahr, the Executive
Director of the Academy who rejected Mr. Cruz’s appeal, were motivated by
personal considerations, friendship for Everly and Dollard, rather than by any
intent to serve the Commission’s purposes. Therefore, the District Court rightly
refused to dismiss them under this statute either, in advance of discovery.

CONCLUSION

Because the District Court properly determined that material issues of fact

remain as to immunity under RCW 43.100.390, this Court should uphold its

decision.
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I. INTRODUCTION

Washington law, both statutory and case law, is unequivocal: the
Commission and individuals acting on its behalf are immune from suit for any
state law claims for official acts performed in the course of their duties.! In this
case, it is undisputed that every act attributed to Appellants arose out of training
at the Basic Law Enforcement Academy. In fact, the list of alleged conduct in
Appellants’ opening brief comes directly from Cruz’s own Complaint. Dkt. 16
pp. 18-19. There are no allegations against Appellants related to conduct that
occurred outside of Cruz’s training. None.

Finally, it 1s undisputed that every one of the individual Appellants was
employed by the Commission and engaged in his or her responsibilities with the
Commission when the complained of conduct occurred. It is likewise
uncontroverted that, although officers from various law enforcement agencies
are part of the Academy staff, the Washington Legislature required that the
Commission would assume legal responsibility for all training conducted by the

Commission.

! Appellants did not seek dismissal of Cruz’s 42 U.S.C. § 1983 claims,
because state immunity does not apply to those claims. See ER-208-12
(Compl.), 125 (Mot. for Partial Summ. J.).



Nonetheless, Cruz invites this Court to ignore the unambiguous language
of the statute, as well as case law interpreting it. Instead, he asks the Court
impermissibly to speculate as to what the Washington Legislature intended, and,
contrary to this Court’s precedent, to amend the statute outside of the legislative
process.? This Court should decline to do so and should reverse the district
court’s denial of partial summary judgment as to Cruz’s state law claims.

II. ARGUMENT

Tellingly, Cruz offers no explanation for the Legislature’s choice to use
the words “any civil or criminal action” in granting broad immunity. Instead,
despite the Legislature not doing so, he asks this Court to create an exception
that examines the alleged subjective intent of the individuals involved. To do so
would render the Legislature’s use of the word “any” meaningless.

Further, despite the uncontroverted fact that every allegation against City
of Spokane police officers arises out of their service as instructors and
administrators with the Commission and Basic Law Enforcement Academy,
Cruz ignores Wash. Rev. Code § 43.101.080(1) and (6). Those provisions
expressly contemplate the Commission being staffed with officers from other

agencies like the Spokane Police Department and explicitly provide that the

2 See United States v. King, 24 F.4th 1226, 1231 (9th Cir. 2022).



Commission “assume[s] legal, fiscal, and program responsibility for all training
conducted by the commission.”

Both the Appellants and their alleged conduct fall squarely within the
scope of the immunity offered by Wash. Rev. Code § 43.101.390(1). This Court
should ignore Cruz’s invitation to misinterpret an unambiguous statute, and
should reverse the district court’s denial of partial summary judgment as to
Cruz’s state law claims.

A. The Complained About Acts Indisputably Fall Within the Scope of
the Statutory Immunity

The district court erred when it created an exception to the broad immunity
statute when a plaintiff alleges a discriminatory motive. That interpretation is
contrary to the plain language of the statute and the Washington case law
interpreting it. In Ent v. Washington State Criminal Justice Training Com’n, 174
Wash. App. 615, 301 P.3d 468 (2013), the appellate court rejected Ent’s
argument that even if a plain reading of Wash. Rev. Code § 43.101.390(1)

supported the Commission’s blanket immunity from civil or criminal suits, the

3 By way of distinction, because they were not serving as part of the
Commission or acting as its agents as part of Basic Law Enforcement Academy,
the Office of the Attorney General does not represent the remaining defendants.



statute must nonetheless be interpreted narrowly. Id. at 618, 301 P.3d at 470.*
The court disagreed, explaining, “Ent’s argument ignores the plain language” of
the statute and finding “no ambiguity” in the statutory language. Id. at 615, 620,
301 P.3d at 470.

The plain and unambiguous language of the statute confers broad
immunity to the conduct alleged here: conduct occurring in the course of
Appellants’ official duties as instructors and administrators at the Academy. It
is undisputed that the Legislature directed the Commission to oversee the
certification of peace offers through mandatory training at the Academy. Wash.
Rev. Code §§ 43.101.020(2), .080(1). See also Ent, 174 Wash. App. at 619, 301
P.3d at 470 (cadet training is clearly encompassed within the duties of the
Commission). Further, there is no conduct that would constitute a frolic, i.e. acts
occurring outside of Cruz’s training at the Academy.

Rather, Cruz’s allegations include being reprimanded for being out of
uniform and for his cell phone going off during training, being questioned about

an assignment, being instructed to demonstrate skills learned, the manner in

4 Procedurally, the Ent court found dismissal under CR 12(c) was proper
in that the plaintiff could “prove no set of facts consistent with his complaint that
entitles him to recovery.” 174 Wash. App. at 622, 301 P.3d 468.



which his pepper spray certification was administered, etc. Appellants’ Opening
Br. 18 (citing Cruz’s Compl.). Because he cannot get around the fact that all of
the conduct was performed in the course of Appellants’ duties, Cruz alleges
improper motive. However, Cruz’s “argument ignores the plain language” of the
statute that provides no exception for subjective intent. See Ent, 174 Wash. App.
at 615,301 P.3d 468.

Undeterred, and despite case law concluding that the statute is
unambiguous, Cruz instead cites to multiple unrelated statutes that include the
term “official acts” as a way to justify this Court creating an exception to
immunity based on the actor’s alleged motivation. However, relying on similar
phrases in unrelated statutes when the statutes do not share the same subject
matter is improper under both state and federal principles of statutory
construction.

Washington courts have rejected litigants’ attempts to import terms from
unrelated statutes. “The principle of reading statues in pari material applies
where statutes relate to the same subject matter.” Hallauer v. Spectrum
Properties, Inc., 143 Wash. 2d 126, 146, 18 P.3d 540, 550 (2001). The goal then

is to read them together “as constituting a unified whole, to the end that a



harmonious, total statutory scheme evolves which maintains the integrity of the
respective statutes.” Id. at 146, 18 P.3d at 550.

In Auto Value Lease Plan, Inc. v. Am. Auto Lease Brokerage, Ltd., 57
Wash. App. 420, 423, 788 P.2d 601, 602-3 (1990), the appellant sought a basis
for recovery by incorporating a term from one statute into another. The appellate
court, however, held they were “not in pari material,” which would have allowed
them to be read together. Because the purposes of the statutes were different,
“there [was] no basis for inferring a legislative intent to import terms from one
statutory scheme to the other.” Id. at 423, 788 P.2d at 603. See also Graham v.
State Bar Ass’n, 86 Wash. 2d 624, 626, 548 P.2d 310 (1976) (holding that statute
calling the bar association an “agency of the state” did not use “agency” in the
same sense as in a separate unrelated statute regarding audits of state agencies).

When interpreting a state statute, federal courts look to state rules of
statutory construction.” However, federal courts recognize the same principle.
Rejecting an argument similar to the one advanced by Cruz, the U.S. Supreme
Court refused to import an exception into a statute where the two involved

statutes played different roles. “This might be a sensible construction of the two

> Ass'n des Eleveurs de Canards et d'Oies du Quebec v. Harris, 729 F.3d
937, 945 (9th Cir. 2013).



statutes if they were intended to serve the same function, but plainly they were
not.” Erlenbaugh v. United States, 409 U.S. 239, 245 (1972) (comparing statute
prohibiting interstate transportation of wagering paraphernalia with statute
prohibiting use of any facility in interstate or foreign commerce with intent to
carry on unlawful activity). “To introduce into § 1952 an exception . . . would
carve a substantial slice from the intended coverage of the statute. This we will
not do without an affirmative indication—which is lacking here—that Congress
so intended.” 409 U.S. at 247.

That is, however, exactly what Cruz attempts here: in the absence of an
affirmative indication by the Legislature, he asks the Court to import terms from
statutes with entirely different subject matter. The statute at issue, Wash. Rev.
Code 43.101.390, falls under Title 43 “State Government — Executive”’; Chapter
101 “Criminal Justice Training Commission—Education And Training
Standards Boards”; and Section 390 “Immunity of commission.” The stated
purpose of the creation of the Commission is “to establish and administer
standards and processes for certification, suspension, and decertification of
peace officers and corrections officers.” Wash. Rev. Code 43.101.020(2). And,
the purpose of Wash. Rev. Code 43.101.390 is to provide immunity from suit in

any civil or criminal action.



On the other hand, the statutes Cruz cites define various crimes against
law enforcement officers and the associated punishments. Appellee’s Br. 6-7
(citing Wash. Rev. Code §10.95.020 — “Capital Punishment—Aggravated First
Degree Murder” (where the victim was a law enforcement officer “performing
his or her official duties at the time of the act resulting in death. . .””); Wash. Rev.
Code § 9A.36.031 (assault of a law enforcement officer “performing his or her
official duties. . .”); Wash. Rev. Code § 9A.76.020 (obstruction of law
enforcement officer discharging “official powers or duties™)).® The Legislature’s
stated purpose for defining various crimes includes ‘“forbid[ding] and
prevent[ing] conduct . . . [and to] give fair warning of the nature of the conduct
declared to constitute an offense.” Wash. Rev. Code 9A.04.020. The subject
matter between the statues cited by Cruz and Wash. Rev. Code 43.101.390 are
clearly not in pari material. While they may include similar phrasing, importing
definitions “might be a sensible construction of the two statutes if they were
intended to serve the same function, but plainly they were not.” See Erlenbaugh,
409 U.S. at 245.

Likewise, Cruz’s argument that common law principles related to

employment law cases should apply here to create an exception to immunity

% The cases Cruz cites to interpret those statutes are similarly irrelevant.



fails. Appellee’s Br. 7 n2. First, it is unsupported by authority. Moreover, it runs
contrary to the “affirmative indication” the Legislature provided when it
expressed its intent not to limit the “generality ” of the statute’s broad immunity.
See Erlenbaugh, 409 U.S. at 247 (refusing to “carve a substantial slice from the
intended coverage of the statute”); Wash. Rev. Code 43.101.390(2). Further,
Cruz’s argument carving out an exception where a plaintiff alleges improper
motive would make the Legislature’s the words “any civil or criminal action”
superfluous. See Wash. Rev. Code 43.101.390(2).

Further, Cruz’s citation to an inapposite Supreme Court case and use of
hyperbole to recycle the same arguments that the Ent court already rejected are
unavailing. See Appellee’s Br. 5. First, without any analysis, Cruz cites to
Malley v. Briggs, 457 U.S. 335 (1986), in support of his argument that the
Washington Legislature cannot grant immunity from state law claims to law
enforcement, but rather that immunity must be “qualified.” Malley, however,
does not stand for that proposition. The issue presented there was instead
whether a defendant police officer was entitled to absolute instead of qualified
immunity for a federal civil rights action brought under 42 U.S.C. § 1983. Id. at
340. Malley is therefore not relevant to the issue of statutory immunity for state

law claims.



Next, like the plaintiff in Ent, Cruz “presents [the court] with a number of
troubling scenarios that might occur if [it] interpret[s] Wash. Rev. Code
§ 43.101.390 to provide broad immunity” for grossly negligent or even knowing
and wrongful conduct. See Ent, 174 Wash. App. at 621, 301 P.3d at 471;
Appellee’s Br. 5. The Ent court, however, emphasized the inescapable
conclusion that “even if these scenarios are very real, they result from a
legislative policy choice.” Id. Affirming dismissal of the plaintiff’s claim, the
Ent court admonished, “any challenge to the wisdom of such broad immunity is
an issue to be taken to the legislature.” /d.

Thereafter, the Legislature did act; and, instead of limiting Wash. Rev.
Code § 43.101.390’s broad immunity, it expressly reaffirmed it. In 2021, the
Legislature amended the statute, making two changes — one that has no impact
on this matter,” and the other endorsing the broad immunity of the Commission:
“[W]ithout limiting the generality of the foregoing [immunity provided for in

(1)]...” Wash. Rev. Code 43.101.390(2) (emphasis added)®.

7 See 2021 Wash. Sess. Laws 26 (striking the terms “its boards™ and “and
its boards” from Wash. Rev. Code 43.101.390(1)).

8 This subsection provides immunity related to certification/recertification
of officers: “(2) Without limiting the generality of the foregoing, the commission
and individuals acting on behalf of the commission are immune from suit in any
civil action based on the certification, denial of certification, suspension, or other
action regarding decertification of peace officers, reserve officers, or corrections
officers.”
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When creating or amending law, “[t]he Legislature is presumed to know
the existing state of the case law in those areas in which it is legislating [.]” Price
v. Kitsap Transit, 125 Wash. 2d 456, 464, 868 P.2d 556, 560 (1994). There is no
authority to support the contention that the Legislature intended to carve out an
exemption to its broad grant of immunity based on an individual’s alleged
motivation. Rather, case law and statutory law are clear that the Washington
Legislature made the policy decision to provide broad immunity from any civil
or criminal action.

The district court erred when, contrary to the unambiguous language of
the statute and the case law interpreting it, the court created an exception to the
broad immunity statute if a plaintiff alleges a discriminatory motive. Cruz’s
claims all concern actions performed in the course of or related to training duties,
and this Court should reverse the judgment of the district court and grant the
motion for partial summary judgment as to Cruz’s state law claims.

B.  Appellants Fall within the Scope of Parties Covered by the Immunity
Afforded by the Washington Legislature

Cruz’s assertion that the Appellants are not entitled to immunity for his
state law claims fails both factually and legally. At the outset, the majority of his
argument on this point has nothing to do with who falls within the scope of

immunity; rather, it is just a restatement of his previous contentions related to

11



improper motivation. See Appellee’s Br. 8-9 (conduct is allegedly outside the
scope of employment).

Then, Cruz sidesteps the express language of the statute to argue that the
Commission is vicariously liable for “its agents’” conduct. Appellee’s Br. 8.
That runs counter to (1) his own argument that individual defendants were not
acting within the scope of their employment’ and (2) the unambiguous language
of the statue that provides immunity to both the Commission and individuals
acting on its behalf. Wash. Rev. Code § 43.101.390(1).

Nonetheless, Cruz ignores the statute’s grant of immunity to both the
employer and employees, and, without any explanation for how it would apply
to his state law claim, cites Faragher v. City of Boca Raton, 524 U.S. 775 (1998),
an employment discrimination claim brought under Title VII alleging a hostile
work environment, to support his theory of vicarious liability.

Even if Faragher applied, Cruz does not cite to the record for any facts
that would have supported vicarious liability. He offers no evidence that would
support a finding that “the employer enabled the conduct, failed to guard against
it, [or] failed to correct it when given the opportunity.” None. See Appellee’s

Br. 9.

? Appellee’s Br. 7 (arguing the officers were on a frolic).
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Further, he does not allege any discrete conduct attributable to the City of
Spokane; instead, he argues that the City was the “actual” employer of three of
the individual defendants and therefore is vicariously liable. Appellee’s Br. 9.
But see Appellee’s Br. 2, 3, 8, 9 (referring to the individual defendants by their
Commission titles, e.g. Commander, Assistant Commander). Cruz has alleged,
and it is undisputed, that at all times relevant to this lawsuit, all of the individual
defendants were acting in their roles as administrators or instructors in
conjunction with Basic Law Enforcement Academy. ER-193 (Compl.).

Finally, Cruz conspicuously fails to address Wash. Rev. Code
§ 43.101.080(1) and (6) that contemplate the Commission being staffed with
officers from other agencies like the Spokane Police Department and explicitly
provide that the Commission “assume[s] legal, fiscal, and program responsibility
for all training conducted by the commission.” Appellants fall within the scope
of immunity offered by Wash. Rev. Code § 43.101.080(1) and are entitled to
judgment on Cruz’s state law claims as a matter of law.

III. CONCLUSION
The actions underlying Cruz’s state law claims occurred during Academy

training by the Commission and were done by individuals acting on the
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Commission’s behalf. As such, this Court should reverse the district court’s
denial of partial summary judgment and dismiss Cruz’s state law claims.

RESPECTFULLY SUBMITTED this 26th day of July, 2022.

ROBERT W. FERGUSON
Attorney General

s/ Taylor Hennessey
TAYLOR M. HENNESSEY, WSBA No. 54135
Assistant Attorney General
Attorney for State Defendants/Appellants
1116 W Riverside, Suite 100
Spokane, WA 99201
(509) 456-3123
Taylor.Hennessey@atg.wa.gov
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